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O P I N I O N

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code from the action of the
Franchise Tax Board on the protest of John and Linda
Coreschi against a proposed assessment of additional
personal income tax in the amount of $872 for the year
1981.
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The sole issue presented for our determination
by this appeal is whether respondent-properly disallowed
appellants" claimed energy conservation t-ax.credit for
the year 198-l.

In 7981 appellants enlarged and remodeled their
home and installed th.e following items.: (i) insulation,
(ii) a.pilotless gas ranbe+, arid..... i ii,) a replacement fur-
nace:. On their j-oint California tax return, appellants
claimed an energy conservation tax. creditof $1,116.

U,pon examination of a.ppellan.ts' return, respondent
allowed- a $244 credit.for. the.insulation but determined
tha-t.- appellants were not-entitled to th.e claimed credit
fo.r the range and furnace. On December.29, 1982, respon-
dent issued a notice- o.f proposed. asse.ssment disallowing
the c.redit. Appellants. protested and. this timely appeal
followed.

Respondent disallowed the claimed credit for
the range because it determined that a pilotless gas range
has never qualified for an energy conservation tax credit.
Appellants have provided. no evidence in support of this
portion of their claim other than the fact that the pilot-
less- gas range replaced an older electrical range, After
reviewing the record on appeal and. the.applicable  laws
and regulations, we can find. no: authority in support of
a.ppellants' claimed credit for the.ir pilotless gas range.

Respondent disallowed the claimed credit for
the furnace on the 9round.s that appellants. failed to
obtain a prior Residential Conservation Service (RCS)
audit- recommending the installation of such a furnace
prior to installation. Appellants cite three bases in
support of their contention that the furnace was eligible
for. the claimed credit. First, that a California Energy
Resources and Development Commission pamphlet entitled
"California Conservation Tax Credit" states on page two
that, N [e] 1.ectrical or mechanica.l furnace ignition systems
which replace a gas pilot light" (App. Br. at 2.) are
eligible for a tax credit without being recommended by an'
RCS audit. Second, that the eligibility of the furnace
was established by an RCS auditor who told them in 1983
that she would have recommended,the  fu.rnace if one had
not already been installed. Third, that appellants were
not inf,ormed by either the California Energy Resources
and Development Commission (hereinafter referred to as
the "Energy Commission") or by Southern California Edison
Or the City of Long Beach Gas Company that a RCS. audit
was mandatory prior to installation.
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Respondent submits that appellants have failed
to demonstrate that its disallowance of the claimed energy
credit was in error in that the furnace's ignition system
was not installed as a retrofit measure, and appellants
have.presented no evidence supporting their contention
that a replacement furnace, purchased without obtaining a
prior RCS audit, qualified under Revenue and, Taxation Code
section 17052.4 for an energy conservation tax credit. ’

Revenue and Taxation Code section 17052.4"
provides for a tax credit, not to exceed $1,500, of 40
percent of the cost incurred by a taxpayer, for eligible
energy conservation measures installed on premises in
California owned by the taxpayer at the time of installa-
tion. (Rev. & Tax. Code, 5 17052.4, subd. (a)(l) and
(a)(2).) The same section also provides that the Energy
Commission was responsible for establishing guidelines
for determining what items qualify as eligible energy
conservation measures (Rev. & Tax. Code, S 17052.4, subd.
(f)) and defines the term "energy conservation measure."
(Rev. & Tax. Code, S 17052.4, subd. (h)(6).)

The law provides for several types of energy
conservation measures which may qualify for an energy
conservation tax credit even though they are installed
without a prior RCS audit; however, other items, such as
furnaces, are only considered approved residential energy
conservation measures when they are recommended as the
result of an RCS audit. (Rev. & Tax. Code, S 17052.4,
subd. (h)(6)(H).) Under the applicable regulations
adopted by the Energy Commission (Cal. Admin. Code, tit.
20, fis 2612-2614), furnaces are not included as a measure
eligible for a tax credit without being recommended by an
RCS audit.

After reviewing the record on appeal, for the
reasons stated below, we must conclude that respondent
also properly disallowed that portion-of appellants'
claimed energy conservation tax credit pertaining to the
furnace. Appellants have failed to offer any evidence
which shows that the furnace qualified for an energy tax
credit as an electrical or mechanical furnace ignition
system or without a prior RCS audit.

-_I_- ---* The Revenue and Taxation Code contains two sections
numbered 17052.4.
tion 17052.4, which

All of our references are to the sec-

Credit".
is entitled "Energy Conservation Tax
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We turn first to the q,uestion of whether the
furnace qualified asan electrical or me.ch.anical furnace
ignition system which may be installed without a prior
RCS a.udit. The term "electrical or mechanical ignition
system" is defined as including any device which, when

installed as a retrofit measure in a gas-fired furnace,
automatica~lly ignites the gas burner a,nd replaces a gas
pilot light. (Cal, Admin. Code, tit... 20, S 2612, subd.
(h).) Although the furnace installed by appellants may
have includ.ed an electrical or mech.an.ical furnace ignition
system, the system would not qua.lify as an energy conser-
vation d.evice because it was not installed a-s a retrofit
measu.re to an existing gas-fired furnace.

Appellants' second ba.sis for their contention
that the furnace qualified f.or a tax credit is that an
RCS aud.it.or would have recommended the furnace had an RCS
audit been performed prior to its installation. While we
are sympathetic to appellants' position, th.e fact that an
RCS auditor would have ,recommended the furnace does not
alter the fact that the aud.it w.as not obtained prior to
the installation of the furance as required by the appli-
cable law and regulations.

Finally, we turn to appellants' contention that
the credit should be allowed because th-ey were not informed
by the Energy Commission or by So,uthern Californ.ia  Edison
or the City of Long Beach Gas Company that an RCS audit
was mandatory prior to installation of the furnace. In
essence, appellants' argument is that the state should be
estopped from disallowing the credit because of the
failure on the part of these three entities to inform
appellants of the necessity of an RCS audit.

As a general rule, the doctrine of equitable
e.stoppel will only be applied in tax matters in those
situations where the case is clear and the injustice is
great. (United States Fid. &. Guar. Co. v. State Bd. of

4nal.2d 384 [303 P.2d 10341 (1956-); Appeal of
E. J., Jr.,
Feb. 1,

and Dorotheal, Cal. St. Bd. of Equal.,
1983.) We have coniistently  refused to invoke

th.e doctrine of estoppel in situations where taxpayers
have understated their tax liability on tax returns in
alleged reliance on erroneous statements of respondent's
employees or because of the omission of some act or state-
ment by respondent's employees. (Appeal of E. J., Jr.,
and Dorothy Saal, supra;
c?%imerce, Cal. St. Bd. of

A peal of Escondido Chamber of
+--qual.; Sept. l/, 1973.) In

view of our previous decisions, an anomalous holding
would result if we permitted the doctrine to apply in a
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situation where, as here, the doctrine arose as .a result
of the alleged failure on the part of employees of a
different agency or agencies to inform appellants of the
requirements of the law. In cases where, as here, the
taxpayers do not meet the literal requirements of the
law, the credit should be denied. "We cannot put an
equitable gloss on the clear language of the [Personal
Income Tax Law.]" (See Kleinsasser v. United States, 707
F.2d 1024, 1030 (9th Cir. 1983).). Accordl'ngy; we decline
to estop respondent in this appeal.

It is well settled that respondent's determina-
tion of the proper tax is presumed correct and that the
burden is on the taxpayer to prove the determination is
in error. (Todd v. McColgan, 89 Cal.App.2d 509 [2Ol P.2d
4141 (1949);meal of: E. J., Jr., and Dorothy Saal,
supra.) Unsupported assertionsTwithout  more, are insuf-
ficient to sustain this burden. (Appeal of David A. and
'Barbara L. Beadling, Cal. St. Bd. sf Equal., Feb. 3 -
1977.) Appellants have failed to provide any convi;cing
evidence upon which we could substantiate their claimed

0
energy conservation tax credit for either the pilotless
gas range or the furn,ace.

For the reasons stated above, we conclude that
respondent's action in the above matter must be sustained.
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O R D E R?Y/_--
Pursuant to the viewsexpre.ssed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

IT IS HEREBY OjQERQ, ADJUDGED AED DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of John and Linda Cpre,schi against a proposed
asses.sment of additional persona? income tax in'the
amount of $872 for the year 1981, be and the saf"e is
hereby sustained.

Done at Sacramento,'California,  this 14th day
of November, 1984, by the State Board of Equalization,,
with Board Members Mr. Nevins, M,r. Dr~onexihurg, Mr. Co-Ills
and Mr. Benne-tt pre-sent.

Richard .Nevin$ , Chairman-, . - ._ . . . . . ___.
Ernes-t J. Dronenbqg,, Jr'. , Member

Conway H. Collis , Member 0
- - ---._._ . . ~___

William M. Bennett , Member.

, Member
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