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OPIl NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Russell Q and
Thyra N. Fellows against a proposed assessnment of addi-
tional personal income tax in the anmount of $883.12 for

the year 1977.
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The sole issue to be resolved in this appeal is
whet her respondent properly conputed appellants' net farm
| oss for the purpose of calculating the tax on tax pref-
erence itens.

Appellants filed a joint California personal
incone tax return for the taxable year 1977, reporting a
net farmloss of $31,059 and a capital gain in the amunt
of $106,695 fromthe sale of 28 acres of uninproved

property.

According to information submtted by appellants,

t hey purchased the land in question in 1960 for investnent
or agricultural use and sold it in 1977 to an individua
who planned to use it for an investnent. Although appel -
| ants have submitted no records, they state that the |and
was farmed intermttently by a tenant farnmer who paid no
rent At no tine did appellants farmthe |and thensel ves.

ReSﬁ Appel lants did not conpute a preference tax
on the net farntloss because they treated the gain fromthe
sale of this land as farmincome sufficient to offset the
net farmloss. Respondent exam ned appellants' return and
determned that the gain fromthe sale of the |Iand was not
farmincome because it resulted fromthe sale of an asset
not used in the trade or bUSLneqs of farming. Pursuant to
section 17063, subdivision (i)X/ of the Revenue and Taxa-
tion Code, respondent determ ned that appellants had an
itemof net farmloss preference in the anmount of $16, 059
($31,059 less the $15,000 exclusion) and issued a proposed
-assessnent. Appellants protested contending that the
capital gain was in fact farmincone. After due considera-
tion, respondent affirmed its determnation and this tinely
appeal followed.

Section 17062 of the Revenue and Taxation Code
I nposes a tax on the anmount by which a taxpayer's itens of
tax preference exceed his net business |oss. I ncluded in
the itenms of tax preference is the amount of net farm | oss
In excess of a specified amount which is deducted from non-
farm i ncone. (Rev. & Tax. Code, §17063, subd. (i).) The

1/ AIT references to Revenue. and Taxation Code section
17063, subdivision (i), whether or not so stated are to
former section 1.7063, subdivision (i), in effect during the
appeal year. Assenbly Bill 93 (Stats. 1979, ch. 1168),
operative for taxable years beginning on or after January
1, 1979, rewote subdivision (i) of section 17063 as sub-
di vision, (h) and increased the excluded amounts thereunder.
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specified amount 'for the year in issue was $15,000. (ld.)
Farm net loss isdefined in Revenue and Taxation Code sec-
tion 17064.7 as "the anount br whi ch the deductions all owed
by this part which are directly connected with the carrying
on of the trade or business of farm ng exceed the gross
income derived from such trade or. business.” Thus, under
section 17064.7, if the land sold by aﬁpellants was rel ated
to the trade or business of farmng, the resulting gain
could be considered farmincome sufficient to offset their
net farm | oss.

__The business of farming is defined in Treasury
regul ati on section 1.175-3%" as:

A taxpayer is engaged in the business of
farmng if he cultivates, operates, or
manages a farmfor gain or profit, either
as owner or tenant. For the purposes of
[IRC] section 175, a taxpayer who receives
a rental (either in cash or in kind) which
i s based upon farm production is engaged
in the business of farmng. However, a

t axpayer who receives a fixed rental

(wi thout reference to production) is
engaged in the business of farmng only if
he participates to a material extent in

t he operation or managenent of the farm

The question we are left to resolve is essen-
tially a factual one of whether the |and sold by appellants
was in fact farmland or whether it was unrelated to appel -
lants' business of farmng. W nust conclude that, under
the facts presented here, appellants were not engaged in
the business of farmng the [and in question since they
presented no evidence that they cultivated, operated, or
managed the land in question either as an owner or tenant.

Al t hough appel l ants have nmade vague references to an occa-
sional tenant who cultivated the land, this sort of activ-
ity does not constitute the business of farm ng because
appel lants did not receive any rent fromtheir tenant.
Accordingly, the gain fromthe sale of this |land cannot bpe
used to offset farmnet |oss under the ternms of section
17064.7 of the Revenue and Taxation Code. As such, we

2/ In accordance with respondent's regulation 19253 (Cal
Adnmin. Code, tit. 18, reg. 19253) regul ations adopted under
conform ng Internal Revenue Code provisions are applicable
for interpreting the Personal |ncome Tax Law.
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conclude that respondent properly conputed appellants' farm
net loss wthout regard to the gain fromthe sale of hand
unrelated to the trade or business of farming,. FOr the
reasons stated above, respondent's position in this matter
w |l be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Russell Q and Thyra N. Fellows against a
proposed assessnent of additional personal incone tax in
the anount of $883.12 for the year 1977, be and the same
I's hereby sustained.

Done at Sacranento, California, this 1st (a
of August , 1.984, by the State Board of Equalization,
wi th Board Menbers !r. Nevins, M. Dronenburg, M. Collis,
M. Bennett and M. Harvey present.

Ri chard Nevins , Chai rman
Ernest J. Dronenburg, Jr. , Menber
Conway li. Collis . Menber
WIlliam M Bennett , Menber
WAl t er Harvey* Menber

*For Kenneth Cory, per Government Code section 7.9
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