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OPI1 NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Stanley T. and
Bettejan H Counts against a proposed assesshent of addi-

tional personal incone tax in the amount of $2,005 for
the year 1980.
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The sole issue presented in this appeal is
whet her appellants are entitled to a theft |oss deduction
for a loss connected with the failure' of a building con-
tractor enployed by appellants to properly construct an
addition to appellants' home and for a |oss connected
with noney allegedly stolen from Ms. Count's purse.

On their return for the taxable year 1980
appellants clainmed a deduction for a casualty loss in the
amount of $18,255.31. In explanation of this.deduction,
appel l ants stated that in August of 1979 they had con-
tracted with one John Kirkham to build an addition onto
their honme. M. Kirkham allegedly told appellants he was
a licensed contractor and, that he held a current perfor-
mance bond. Appellants |earned in February of 1980 that

M. Kirkham was not a l|licensed contractor and that he had
given them the contractor's |icense nunber of another

contractor. M. Kirkham al so had no performance bond.
Appel lants reported this situation to the California Con-
tractors' State License Board. In this report.appellants

stated that M. Kirkhams work was never satisfactory, was
messy and sloppy, and that he never finished conpletely
anything he started. Appellants hired one Thomas J.

McCune to do the rework-they felt was necessary after

they terminated M. Kirkham's services in March of 1980.

Action on appellants' conplaint was begun by
the Contractors' State License Board .butwas never com

pleted as M. Kirkham died on July 25, 1980

On their return for taxable year 1980 appellants
stated that their total loss was $18,355.31. This anount
i ncl uded $150 in cash which was allegedly stolen from Ms.
Counts' purse on April 7, 1980.  Appellants have stated
that the $150 was stolen during the installation of a
swi mm ng pool at their-home and that they reported the
theft to the police as well as to the swimming pool com
any. The remaining.$18,205.31 clained was the damage
relating to the construction of the addition to their
home and was item zed asfoll ows:

Necessary rework to correct mmjor defects $7,759.55
Repair of damage caused by contractor, 2,118.02
Paynment for work not conpleted 5,395.00
Contract material.not delivered by contractor 2,932.74

Tot al . $18,205.37

_ Respondent issued 'a notice of proposed assess-
ment disallow ng the clainmed, theft loss deduction on the

basis that appellants had not established that a theft
-283-




Appeal of Stanley T._ and Bettejan H Counts

had occurred which would qualify such |osses for a deduc-
tion, Appellants filed a tinely protest contending that
the construction |osses were the result of theft by false
pretenses. Respondent affirmed itS proposed assessnent,
which resulted in this appeal.

A nonbusiness theft loss in excess of $100 is
deductible if not conpensated for by insurance or other-
W se. (Rev. & Tax. Code, § 17206, subds. (a) & (c)(3).)
However, it is well established that deductions are'a
matter of legislative grace and that the taxpayer has the
burden of substantiating his entitlement to each clainmed
deduct i on. (New Col onial lIce Co. v. Helvering, 292 U. S.
435 [78 L.Ed. 1348) (1934); Appeasr o1 Sol and Mllie
Erliech, Cal. St. Bd. ‘of Equ@l.; Aug. 16, 1979.]

In order to claiman ordinary |oss deduction,
appel l ant nust, under the law of the jurisdiction where
the 1 oss was sustained, establish the elements of the
all eged crimnal appropriation of appellants' noney.
(Edwards v. Bromberg, 232 F.2d 107 (5th Cir. 1956).)
Appellants in this case have alleged that M. Rirkham
took their noney by false pretenses. Although California
| aw and the applicable federal |aw found in section 165
of the Internal Revenue Code speak of |osses arisinP from
"theft," this word is intended to cover any crimna
apFropriation of another's property, including theft by
fal se pretenses; (Edwards v. Bronberg, supra.) Under
California law, persons who know ngly and designedly,
by any false or fraudul ent representation or pretense,
defraud any otherperson of noney are guilty of theft.
(Pen. Code, § 484.) Appellants, therefore, to prove
their deduction, nust show. (1) an intent to defraud,

(2) the comm ssion of actual fraud, (3) false pretenses,
and (4) reliance on the false representati on or -causation.
(See People v. Jordan, 66 Cal. -10 [4 P. 773]) (1884);

Appeal of Abe and Constance C. Coopernman, Cal. St. Bd.

of Equal., MArch 30, 1981.)

The available facts in this case indicate that
appellants did not bring .a crimnal action or any other
| egal proceedi ng agai nst M. Kirkham. Appellants have
stated that no actions were brought because of M.’
Kirkham s death and the fact that at the tine of his
death Kirkham was allegedly 'heavily in debt and had no
tangi bl e assets.

As we view the evidence, Kirkham nmay have
| acked a contractor's |icense and was either negligent
in his work or unqualified to performthe work necessary
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toconplete the addition, but there is no clear evidence
of fraud or false pretenses. Five nonths after signing
the contract, appellants termnated M. Kirkham s services
because they felt that he had failed both to nake progress
and to provide satisfactory workmanship, and because he
did not hold a valid contractor's license with the state,
Wiile it is possible:that sone of the noney advanced to
M. Kirkham may have been used for his personal expenses,
it was appellants' act of discharging him which actually
prevented him from conpleting the construction. There is
no evi dence that appellants requested M. Kirkham to
finish the work or to repay the noney advanced. (Cf.
Ewal d Schneider, ¢ 81,603 P-H Meno. T.C. (1981).) Mere
negligence in failing to performor inability to perform
is not conclusive evidence that the advances paid were
taken by M. Kirkham under false pretenses. urthernore
the fact that M. Kirkham wwongfully represented hinself
as a licensed contractor does not conpel the conclusion
that he accepted appellants' noney w thout any intention
of performng the contract or that he knew he was incapa-
ble of performing the work. Since he did, in fact, try
to do the work, the nost we can conclude on this record
is that he contracted to performa job which ultimtely
becane nore than he could handl e satisfactorily. This

Is not sufficient evidence of a' fraudul ent intent.

Appel I ants also claim a $150 theft |oss deduc-
tion which resulted froman alleged theft from Ms,
Counts' purse. In this case appellants' only evidence
of the loss was their uncorroborated assertion that the
theft occurred and that they notified the police. This
board has consistently held that such an unsupported
assertion by a taxpayer is not sufficient to satisfy the
requi red burden of proof. (See, e.g., Appeal of dames C.
and Monabl anche, A Wil she, cal. st. Bd. of Equal., Oct.
20, 1975.)

Based upon the record before us, we nust con-

clude that appellants have failed to neet their burden
of substantiating the clainmed theft |oss deducti on.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T |'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxat i on
Code, that the action of the Franchise Tax Board on the
protest of Stanley T. and Bettejan H Counts against a
proposed assessnent of addition-al personal incone tax in

the amount of $2,005 for the year 1980, be and the same
IS hereby sustai ned.

Done at Sacramento, California, this 5th day
of  April . 1984, by the State Board of Equalization,

w th Board Members !tr. Mevi ns, Mr. Dronenburg, tr. Bennett
and M. Harvey present.

Ri chard Nevins , Chai rman
Ernest J. Dronenburg, Jr. , Menber
W Il Iliam . Bennett , Menmber
VWl ter Harvey*,' , Member
,  Menber

*For Kenneth Cory, per Governnent Code section 7.9
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