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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

. In the Matter of the Appeal of ;
MURRAY A. AND PATRICIA M WEBSTER )

For Appellants: Mrray A and Patricia M webster,
in pro. per.

For Respondent: Elleene A Kirkland
Counsel

° IN T ON

This appeal is nmade pursuant to section 18593

of the Revenue and Taxation Code fromthe action of the

Franchi se Tax Board on the protest of Murray A and

Patricia M Webster against a proposed assessnent of

addi ti onal personal income tax in the amount of $882. 49
. for the year 1977.
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_ At issue is whether appellants are entitled to
their clainmed amount of solar energy tax credit.

In 1977, appellants had a $4,210 fiberglass .
panel ed Rol lamatic Roof installed over the atrium of their
existing "A" 'frame house. In 1979, appellants filed an
amended 1977 personal income tax return claimng a refund
of tax resulting froma solar ener%¥ tax credit that they
attributed to that installation. hortly thereafter, they
filed a re-anended return which recal cul ated and increased
the clainmed anount after changing the amount attributed to
their allowable federal solar energy credit.

Later, respondent requested nore information,
whi ch appellants supplied. Respondent determ ned that
appel lants' installation was a solariumw thin the neaning
of the Energy Resources Conservation Conm ssion (Ener%%
Commi ssion) regul ation 2604(e), as it read in 1977. at
subdi vi si on st at ed:

(e) Solariuns used as an integral part
of solar space heating systens in HEATING or
HEATI NG COCLING climate areas are eligible in
accordance with the criteria listed bel ow

(1) The glazing area shall equal at |east

hal f the solarium floor area and shall have a
shadi ng coefficient of 0.80 or greater per pane.

(2) Solariuns shall be attached to the
buil ding and fully exposed to direct solar
radi ati on during four daylight hours on Decenber
21. The system must provide for a warm air
flow into the building by controlled natura
or forced convection. | n the HEATI NG COOLI NG
climate areas, venting or full shading is
requi red during the cooling season.

(3) The full cost of equi pnment needed
for air circulation in the solariumshall be
eligible. One-half of the remaining costs of
the solariumshall also be eligible.

(Cal. Admn. Code, tit. 20, reg. 2604, subd. (e).)

Respondent al so determ ned that the Rollanatic
roof did not constitute equi pment needed for air circula-
tion in the solarium but constituted other solarium
equi pnent, so only one-half of the cost of the Rollamatic
roof was eligible for the solar energy credit. Respondent
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reconputed the anount of the solar energy credit (which
included the cost of a pool cover not at issue here), and
i ssued a notice of proposed deficiency assessment.

Appel  ants protested, arguing that the
Rol |l amatic roof did constitute equlipment needed for air
circulation within the meaning of the regulation, so its
whol e cost should be considered eligible for the solar
energy credit. Respondent then requested an Energy Com
m ssion opinion whether the Rollamatic roof described by
appel l ants constituted equi pment needed for air circul a-
tion in the solariumw thin the neaning of the regulation.
The Energy Commi ssion replied that:

Equi pment needed for air circulation has
been interpreted to include only such mechani cal
devices which force the flow of warmair from
the solariuminto the building. Since the
Rol | amati ¢ Roof is not a nechanical ventilation
system but rather relies upon a natural draft
for air circulation ..., only one-half of
the costs of the systemare eligible for the
solar tax credit.

Respondent then affirned its proposed assessnent and this
appeal foll owed.

Appel I ants chal | enge respondent's determ nation
as an after-the-fact interpretation of the Energy Comm s-
sion regulation which is not supported by that regul ation.

Revenue and Taxati on Code section 17052.5, as
it read in 1977, provided for a tax credit equal to 55
percent of the cost, up to a maxinum of $3,000, of certain
sol ar energy devices installed on premses located in
California and owned and controlled by the taxpayer
claimng the credit. (Rev. & Tax. Code, § 17052.5, subd.
(a)(2).) The same section also provided that the Energy
Commi ssion would be responsible for establishing guide-
lines and criteria for solar energy systems which were
eligible for the solar energy tax credit. Rev. & Tax.
Code, § 17052.5, former subd. (i), now subd. (g).) One
such guideline, established by.the Energy Conmi ssion as a
regulation to inplement that statute, made passive thermal
systens eligible for the solar energy tax credit and
i ncl uded solariuns with the specifications and limtations
quoted in the text of subdivision (e) of regulation 2604,
set forth above.
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The text of the Energy Comm ssion's regul ation

- clearly made a distinction between equi pment needed for

air circulation in the solariumand the rest of the
solarium  The Energy Conm ssion's interpretation that
only 50 percent of the cost of appellant's Rollamatic roof
qualified for the credit sinply applied that regulatory
distinction to appellants' specific situation. Because

it is the responsiblity solely of the Energy Conm ssion
to establish the criteria for qualification, we have
consistently deferred to that body's determ nations of
eligibility. (See, e.g., Appeal of Leslie E. Scher and
Carol M Scher, Cal. St. Bd. of Equal., Mrch 31, 1382.)
Al'though the Energy Commssion's interpretation of this
regulation is not as fully explained as we mght |ike, we
do not find that interpretation to be so inconsistent with
the statute and regulations as to require us to overrule
It.

It is well settled that respondent's determ na-
tion of the proper tax is presuned correct and that the
burden is on the taxpayer to prove the determnation is
in error. (Todd v. McColgan, 89 Cal.App.2d 509 [201 P.2d
4141 (1949); Appeal of Myron E. and Alice 2. Gre, Cal
st. Bd. of Equal., Sept. 10, 1969.) Appellants have
disagreed with this regulation and its application. But
t hey have advanced no evi dence or reasons whi ch denon-
strate error in that regulation or in the determnation
of respondent based upon it. Therefore, we can only
conclude that respondent's action in this matter nust be
sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Murray A and Patricia M Wbster against a
proposed assessnent of additional personal incone tax in
the amount of $882.49 for the year 1977, be and the sane
I's hereby sustained.

Done at Sacranento, California, this 28th day
of February , 1984, by the State Board of Equalization,

with Board Menbers M. Nevins, Mr. Dronenburg, Mr.Collis,
Mr. Bennett and M. Harvey present.

Ri chard Nevins , Chai r man

FErnest. 1. Dronenburg, Jr Menber

_ Conway B. Collis . -+ Menber
W1l t.m Bennet t » Menmber
Walter Harvey* , Menber

*For Kenneth Cory, per Covernnent Code section 7.9
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