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BEFORE THE STATE BOARD OF EQUALIZATION

OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of )
, )
ROBERT P. AND CAROL A. STRATHEARN )

For Appellants: Theodore J. England
Attorney at Law

For Respondent: James C. Stewart
Counsel

OPI1 NI ON

This appeal is made pursuant to section 18553
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board 9n the protest of Robert P. and
Carol A Strathearn!/ against proposed assessnents of
addi ti onal personal income tax in the amounts of $2,323.47
and $4,096.57 for the years 1975 and 1976, respectively.

1/ Ms. Carol A Strathearn appears in this proceedi ng

only because she filed joint personal incone tax returns
with Robert P. Strathearn.
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Appeal of Robert P. and Carol A. Strathearn

The question presented is whether certain pay-
ments made by appell ant-husband (hereinafter ™appellant”)
to his former wife pursuant to a property settlement
agreenent were periodic paynents for her ‘support so that
t hey were deductible by him

Appel lant and Elaine Strathearn (hereinafter
“Elaine") were married on Cctober 19, 1'946, and were
divorced in 1969. Two children were born of this marriage,
one in June 1955 and one in February 1958. Appellant had
substantial assets at the tinme of marriage. Appellant
and El aine separated in 1968 and negotiati ons aimed at
reaching a final separation and financial settlement com
menced; In Decenber of 1968, appellant and El aine entered
into an Integrated Property Settlement, Alinmony, Child
Custody Agreenment (hereinafter "Agreenent") as part of the
action for divorce. That Agreenment was intended to be a
final disposition of all itens of separate and community
property, and additionally contenplated resolving al
i ssues With'respect to support.

The Agreenent indicated that, at the time of
the divorce, appellant possessed substantial separate
property, including two prom ssory notes, one in the face .
amount of $2,350,600, and the other in the face ampunt of
$286, 160. The community property consisted primarily of
the fam |y residence and surroundi ng acreage, various
cash in savings and conmercial accounts, various stocks
and an autonobile. As part of the Agreenent, all the
community property owned by appellant and Elaine, in
addition to her own separate property, was transferred to
El aine. The Agreenent also provided that aﬂpellant woul d
pay El aine $500 per nonth spousal support (hereinafter
noted as "support paynents") until her death or
remarriage.

In addition to these paynents, the Agreenent
provi ded for additional payments (hereinafter sonetines
referred to as "additional paynents") |abeled "periodic
paynments" which were geared to the actual noney received by
appel l ant from the above-noted prom ssory notes. These
additiona'l paynents were to be made once a year for 11
years and would not be term nable on either her death or
remarriage. A maximumlimtation of $196,500 was placed
upon the total anmount of paynments nmade under these two
provi si ons. The Agreenent unanbi guously provided that all
of these paynents were to be includible in Elaine's incone
and deductibl e by appellant. In June of 197'3, Elaine

remarried. ‘
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Under the above-noted support and additional
paynment provisions, appellant disbursed $41,070.30 to
El aine in 1975 and $20,698.47 to heE in 1976. Appel | ant
deducted these paynments as aIinDny._/

Upon audit, respondent disallowed the deduction
cl ai med by aﬁpellant for the additional.payments on the
basis that these payments were in settlement of property
interests and not paynments for support. That action gave
rise to this appeal.

Section 17081 of the Revenue and Taxati on Code
provi des that where a husband nmakes periodic paﬁnents for
support to his spouse under a divorce decree, the wife
must include the paynents in her gross income. Section
17263 provides that the amounts so includible in the
wfe's ﬁross i ncome are deductible fromthe gross incone
of the husband. However, where the husband nakes paynents
in satisfaction of the wife's property rights, the anpunts
received by the wife are capital 1n nature and are neither
includible in her gross incone under section 17081 nor_
deducti bl e by the husband under section 17263. (See Fidler
v. Conmissioner, 231 F.2d 138 (9th Cr. 1956).) Further-
nmorie, in order to be deductible, the payments nust be
"periodic," that is, the payments nust be nade at
intervals, although not necessarily equal intervals, and
extend for an indefinite period or be subject to contingen-
cies. (Roland Keith Young, 10 T.C. 724 (1948); John H. Lee,
10 T.C. 834 (1948).) Al though section 17083 of the Revenue
and Taxation Code provides that paynents which will or

could be made for a period |longer than ten years are to

be considered periodic, the paynents nmust still meet the
qualifications that they are in satisfaction of narital
support rights. Installment paynments which are nade in

satisfaction of property rights cannot be considered
al i nony under any circunstances. (Appeal of Everett S.
snigp, Cal. St. Bd. of Equal., Cct. 7, 1952.) VWhere the
USband is required to pay an ascertainable sumin
installments and the duty to pay is absolute, regardless if
either party dies or the wife remarries, the paynents are
presumed to be in lieu of property and not for support.
(McCombs v. Conmi ssioner, 397 F.2d 4 (10th Cir. 1968).)
However, the-presunpiion may be refuted by other facts
(Riddell v. Quggenheim 281 F.2d 836 (9th Cir. 1960)) or by
express witten agreenent. (Cv. Code, s 4801, subd. (b).)

2( There 1is no I ndication for the years at issue whether
Elaine did or did not include thesé payments in her gross

income as alinony.
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There appears to be no dispute that the paynents
at issue were periodic and that the obligation to nake
t hose paynents was inposed under a witten instrunment
incident to divorce. Accordingly, the single issue for
our decision is whether the requirement that the paynents
be _mafd_e d| n discharge of a legal obligation for support is
satisfied.

The character of the subject paynents is a fac-
tual question which must be resolved fromthe surroundi ng
facts and circunstances. (Wight v. Conm ssioner, 543 F.2d
593 (7th Cir. 1976).) An inportant factor to be considered
is the intent of the parties. (Porter v. Conmi ssioner, 388
F.2d 670 (6th Cr. 1968).) CourtS have al so consrdered the
respective property interests of the parties involved.
(Malter H Winer, 61 T.C. 155 (1973).)

As indicated above, pursuant to the witten
Agreenent, it was the expressed intent of the parties that
the subject paynents be includible in Elaine's income and
deductible by appellant. Accordingly, the parties clearly
expressed the intent that the subject paynents be nade for
support. Moreover, it is well settled that where a wife
has by other provisions of a marital agreenment received
property equal in value to her separate and marital ‘
property at the time of divorce, so that the wife has no
further property rights that she could exchange for an
interest in the husband's separate property, periodic
payments over and above that anobunt are for support or
al i mony. (See-Joyce Schottenstein, 75 T.C. 451 (1980).)
The Agreement in the instant matter clearly indicates that,
at- the' time of divorce, Elaine was to receive all her
separate property together with all community pro;%erty.
Clearly, she had no further property rights and the subject
paynents nust therefore be found to be made for her support
as al i nony.

Respondent, citing United States v. Davis, 370
U S. 65 [8 L.Ed.2d 3351 (1962), neverthel ess argues that
a wife has a property right in her husband's separate
property due to the possibility of her intestate succes-
sion to that property. However, the Davis case dealt
with Delaware |law, a common law jurisdictron, rather than
with the law of a community property jurisdiction, such
as this state. The property at issue in the Davis case
was deenmed to be the husband's property "subjeci To cer-
tain statutory marital rights of the wife including a
right of intestate succession.”" (United States v. Davis,
supra, 370 U S. at 66.) Under Delaware Taw, a narri ed-
person has the right to elect-the |esser of $20,000 or .
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one-third of her spouse's property. (12 Del. Code Ann.

§ 901.) Under California law, there is no such right to
elect with respect to one's spouse's separate property.
In California, a surviving spouse has a nere expectancy.
(Prob. Code, § 221.) Accordingly, respondent's reliance
upon Davis is msplaced.

_ I n view of our determ nation, respondent's
action nmust be reversed.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T |'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchi se Tax Board on the

protest of Robert P. and Carol A. Strathearn against
proposed assessnments of additional personal incone tax

in the anounts of $2,323.47 and $4,096.57 for the years
1975 and 1976, respectively, be and the same is hereby

rever sed.

Done at Sacranmento, California, this 28th day
of February ., 1984, by the State Board of Equalization,
with Board Menbers M. Nevins, M. Dronenburg, M. Collis,
M. Bennett and M. Harvey present.

Ri chard Nevins , Chai rman

Ernest J. Dronenburqg, Jr. » Menber '
Conway H. Collis , Member

WIlliamM Bennett » Menber

VWl ter Harvey* , Menber

*For Kenneth Cory, per Governnent Code section 7.9
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