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In the Matter of the Appeals of )
)
CHARLES E. AND JEANNETTE A. ALASKA )

For Appel |l ant: Charles E. and
Jeannette A Al aska,
in pro. per.

For Respondent: Allen R Wldernuth
Counsel

OPI_NI ON

These appeal s are made pursuant to section
18593 of the Revenue and Taxation Code fromthe action of
t he Franchise Tax Board on the protests of Charles E. and
Jeannette A Al aska agai nst proposed assessnents of
addi ti onal personal income tax and penalties in the total
amounts of $1,042.72, $740.58 and $4,832.68 for the years
1977, 1978, and 1979, respectively.
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The major issues presented by these appeals are:
(1) whether appellant husband's purported conveyance of
his services to a famly trust was sufficient to shift the
i nci dence of taxation from appellants to the trust, and
(2) whet her appellants have established any error in
respondent's 1977 proposed assessment which was based upon
a federal audit.

created the “Charles E. Alaska Trust" (the trust) and
appointed his wife Jeannette Al aska and Robert Al aska
to serve as trustees. The relationship between Robert

Al aska and appellant is not known, The Declaration of
Trust executed by appellant does not specify what proPerty
was to be transferred to the trustees. However, appellant
contends that he and the trustees entered into various
enpl oyment agreenents which gave the trust the right to
receive sone or all of appellant's future wages. The
details of these agreenents are not known because appel -

lant has failed to provide copies of the docunents to

this board. The Declaration of Trust does not identify

any beneficiaries and does not indicate what interest

in the trust property or income any beneficiary is to .
receive.

In February 1977, Charles E. Al aska (j;pellant)

Appel lants filed joint California personal
income tax returns, and the trust filed fiduciar¥ i ncome
tax returns for the years on appeal. The bul k of appel -
lants' income for each year was reported on the trust's
return, and deductions were clained in each year which
resulted in the trust having no taxable incone. HMany of
the clained deductions were apparently for appellants'
personal |iving expenses.

Respondent determ ned that the trust was invalid
for tax purposes and that appellants were taxable on the
i ncome reported by the trust. It aﬁjusted appel | ant s'
t axabl e i ncone accordin?ly and disal lowed the deductions
it found to be for appellants' personal expenses or to
be otherw se not deductible. Proposed assessnents were
i ssued for 1977, 1978, and 1979. A second proposed
assessnent for 1977 was issued based upon a federal audit
report indicating that aaﬁellants had partnership and
interest inconme 1n 1977 wnhich had not been reported on
either appellants' or the trust's return. Respondent
i nposed a 5 percent negligence penalty with respect to
each proposed assessment. In addition, it inposed a 25
percent penalty for failure to furnish infornmation with .
respect to the first -1977 proposed assessnent. After
consi dering appellants' protests, respondent affirmed
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each Proposed assessment.  Appellants filed tinmely
appeal s which were consolidated for decision by this
board. Respondent concedes that in 1977 appellants had
some state I1ncome tax withheld fromtheir wages and nade
-estimated paynments for which they were not given proper
credit. Respondent has agreed to adjust the 1977 pro-
posed assessment to correct this oversight.

Appel I ant contends that once he entered into
enpl oyment contracts with the trust, he was obligated to
pay all or a part of his incone to the trust, therebK
shifting to the trust the obligation to pay tax on that
income. Respondent contends that the arrangenent resulted
in an anticipatory assignnent of income which is ineffec-
tive for tax purposes. There is anple |legal support for
respondent's position. éSee Kenneth L. and Lucille G
Young, Cal. St. Bd. of Equal™~,” Feh., 2 1981 and (he
cases cited therein.) However, we need not'reach that
i ssue because we conclude that the trust is void under
California |aw.

In the Appeal of Gen S. Hayden, decided on
March 3, 1982, we summarlzed the California |law relating
to the creation of a valid trust as foll ows:

_ Whenever the |anguage of a purported trust
instrument is so vague, general, or equivocal
that any of the essential elenents of a trust
are left to real uncertainty, a trust is not

est abl i shed. [Citation. Reasonabl e certainty
of subject, purpose, and beneficiary, the
trustor's intention to create a trust, and the
trustee's acceptance or acknow edgenent are
statutorily required. [Citation.] The nature
and quantity of the interests the beneficiaries
are to have and the manner in which a trust

is to be perfornmed have al so been held to be
included in the requirement of certainty.
[Citations.]

W al so noted, in that apBeaI, that only specific real *
or personal property can be held in trust and that future
earnings and acquisitions cannot be transferred to a
trust.

The trust appellant created is invalid since it
| acks essential elements of a trust. The beneficiaries
are not identified, and the nature or quantity of any
beneficiary's interest is not defined. Furthernore, the

trust is void to the extent that appellant's future earn-
ings were intended to be held in trust.
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The result of a void trust is either that the
trustee takes no estate or holds the property for the
benefit of the grantor. (Wttfield v, Forster, 124 Cal.
418 [57 P. 2191(1899).) Wiichever occurred 1n this
appeal , the incone reported by the trust was properly
i ncluded in appel lants' gross incone.

el lants contend that respondent incorrectly
deci ded which deductions clained on the trust's return
were deductible by aPpeI[ants. However, no evidence has
been presented establishing precisely how respondent
erred. The burden of proof 1s, of course, on appellants
(Appeal of K L. Durham Cal. St, Bd. of Equal., Mrch 4,
1 ; ve not net this burden, we nust
conclude that respondent correctly decided which deduc-
tions were allowable.

Appel [ ants al so contend that the negligence
Benalty_should,not have been inposed against them The
urden is on the taxpayer to prove that a penalty has
been inproperly inposed. (Appeal of Myron E. and Alice Z

Gre, Cal. St. Bd. of Equal., Sept. 10, 1969.) Since
appellants have presented no evidence in support of their
contention, we must conclude that such penalties were
correctly inposed.

The second 1977 proposed assessnent was based
on a federal audit which determned that in 1977 appel-
| ants had received unreported incone. Respondent‘s
assessnents based on a federal audit are presuned correct,
and the taxpayer nust either concede its correctness or
show where it is incorrect. (Rev. & Tax. Code, § 18451,

Appeal of Herman D. and Russell Me Jones, Cal. St. Bd
of £qual ., APrit. I _t979 . Rathér than attempting toO
show any error, appellant merely reiterates his_argunent
concerning the validity of his fanmly trust. Since
appel  ant has not sustained his burden of proof, we nust
conclude that this proposed assessnment is also correct.

o For the above reasons, respondent's action, as
modified by its agreenent to allow a credit for w thhold-
ing and estimated tax payments nade in 1977, nust be
sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protests of Charles E. and Jeannette A. Al aska agai nst
proposed assessnents of additional personal income tax and
penalties in the total ambunts of $1,042.72, $740.58 and
$4,832.68 for the years 1977, 1978, and 1979, respectively,
as nodified by its agreement to allow a credit with respect
to 1977, be and'the sane is hereby sustained.

Done at Sacramento, California, this 15th day
O Septenber @ 1983, by the State Board of Equalization,

with Board Members M. Bennett, M. Collis, M. Dronenburg,
M. Nevins and M. Harvey present.

WIlliam M Bennett ,  Chai rman
Conway H. Collis » Menmber
Ernest J. Dronenburs, Jr. » Menber
_Ri chard Nevi ns , Member
Wl ter Harvey* , Menmber

*For Kenneth Cory, per Government Code section 7.9
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