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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF ThE STATE OF CALI FORNI A

In the Matter of the Appeal of%
HOLLOWAY 1INVESTMENT COVPANY )

Appear ances:

For Appel | ant: Richard H Wse
Attorney at Law

For Respondent: Kendall E Kinyon
Counsel

OP.I NI ON

This appeal is made pursuant to section 25666
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Holloway |nvestnent
Conpany agai nst proposed assessnents of additional fran-
chise tax in the ampunts of $5,900 and $7, 146 for the

years 1974 and 1975, respectively.
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ApCompany Holloway Investment

The issue iswhet her respondent properly
classified gains realized in 1974 and 1975 on sal es of
certain Illinois property interests as business incone
subject to fornula apportionnent.

APpeIIant is an Illinois corporation which was
originally torned by the Holloway famly to make and sell
the fampus Holloway M|k Duds. The factory and ot her
manuf acturing assets of the conpany were located in
[11inois. In 1960 appellant sold its manufacturing
facilities and, thereafter, limted its activities to
hol di ng and managi ng investments. Sonetinme after 1960,
but prior to the appeal years, appellant noved from
I1linois to California. During this time the corporate
founder died and his son, Charles Holloway, acquired his
father's stock interest. Charles becane the president
and only full tine enployee of the corporation.

After appellant term nated the candy business,
it retained sone remants of its forner activity, includ-
ing two parcel:; of Illinois real property. The basis for
the 1974 assessnment in issue involves the treatnent of a
gain fromthe sale of one of those parcels, a vacant |ot
whi ch had been used as a parking lot for appellant's
factory enployees prior to 1960. After the sale of the
candy operations in 1960, the lot was retained and | eased
to a parking | ot operator.

During 1974 and 1975 appel |l ant was a general or
limited partner in five unrelated partnerships. Al of
the partnerships were involved in either commercial or
residential real'estate ventures. Four of the five
partnershi ps owned and operated real property located in
California and were acquired after aPpeIIant t erm nat ed
its candy operations and noved to California. Appellant
also owned a limted partnership interest in the fifth
venture, Market Basket Shopping Center (Market Basket).
Mar ket Basket owned and operated a small shopping center
in Illinois. Appellant had acquired its interest in this
partnership in 1959, the year before its sale of the
candy operations. In 1975 Market Basket sold its assets
and [iquidated. The gain realized fromthe |iquidation
formed the basis for the 1975 assessnent in question.

Appel lant's other assets included stock, bonds,
option contracts, savings certificates and cash deposits.
During 1974 and 1975 appel | ant received incone in the
form of dividends, interest, rents, partnership distribu-
tions and gains fromthe sale or |iquidation of property
interests.
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Appeal of Holloway Investnent Conpany

On the theory that it was not engaged, in a
sin?!e uni tary busi ness, aapellant reported the gains
realized on the 1974 sale of the forner parking lot and
on the 1975 liquidation of Market Basket as nonbusiness
i ncome specifically allocable to their Illinois situs.
Respondent determined that appellant was conducting a
unitary business regularly engaged in investing in
securities, real property and real property partnerships.
Accordingly, respondent concluded that the gains realized
on the sale of the Illinois real property and the |iqui-
dation of the Illinois limted partnership constituted
busi ness income subject to fornula apportionnent.

pel | ant protested the proposed assessnents. After
the protest was denied, this appeal was initiated.

Since its adoption in 1966, the Uniform Divi-
sion of Incone for Tax Purposes Act éRev. & Tax. Code,
§§ 25120-25139) (UDI TPA) has provided a conprehensive
statutory schene of apportionment and allocation rules
to neasure California's share of the income earned by a
t axpayer engﬁged in a nultistate or nultinational unitary
busi ness. DI TPA di sti ngui shes between "business incone,"
whi ch nust be apportioned by fornula, and "nonbusiness
incone,"” which 1s specifically allocated by situs or
comercial domicile. Business incone is defined as:

incone arising fromtransactions and activity
in the regular course of the taxpayer's trade
or business and includes incone fromtangible
and intangi ble property if the acquisition,
managenent, and disposition of the property
constitute integral parts of the taxpayer's
regul ar trade or business operations.

(Rev. & Tax. Code, § 25120, subd. (a).)

Nonbusi ness i ncone, on the other hand, is defined as "al
i ncome ot her than business inconme." (Rev. & Tax. Code,
§ 25120, subd. (a).)

Before it becomes necessary to consider whether
the gains in question constitute business or nonbusiness
i ncome, however, we nust be able to conclude that appel-
lant's activities constitute a single unitary business
under either the three-unities test (Butler Bros. v.
McColgan, 17 Cal.2d 664 [111 P.2d 334] (1947), atfd.,

315 U S 501 [86 L.Ed. 991) (1942)) or the contribution
or dependency test (Edison California Stores, Inc. v.
McColgan, 30 Cal.2d 472 [183 P.2d 16] (1947)). For our

purposes, unless a unitary business exists, there can be
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Appeal of Hol |l owdywest nent Conpany

no "business incone;" the inconme in question wuld nmerely
be specifically allocated by situs. Respondent's regu-

| ations dealing with business and nonbusi ness incone
recogni ze the necessity for determning that appellant's
activities constitute a single integrated economc
enterprise by providing, in part:

| ncone of any type or class and from any source
I's business income if it arises fromtransactions
and activitg occurring in the regular course of
a trade or business. Accordingly, the critical
el ement in determ ning whether income is "busi-
ness inconme" or "nonbusiness incone" is the
identification of the transactions and #activity
which are the elenents of a particular trade or
busi ness. In general all transactions and
activities of the taxpayer which are dependent
upon or contribute to the operations af the-
fTaxpayer s economc enterprise as a whol e
constitute the taxpayer™s trade or business and
wi Il be transactions and activity arising in
the regular course of, and will constitute
integral parts of, a trade or business. ...

(Cal. Adm n. Code, tit. 18, reg. 25120, subd. (a) (art.
2.5)) (Enphasis added.)

The facts of record in this appeal may be
sumari zed as follows: Prior to the 1960 sale of its
manufacturing facilities, appellant was engaged in the
single unitary business of manufacturing and selling
candy. Appellant's unitary candy business termnated at,
or near, the tine the business was sold. Thereafter,
appel l ant retained sone of the property related to the
manuf acturing operation, including the parking |ot.
Appel l ant al so retained Market Basket, an investnent
acquired the year before the sale of the candy operation.
Finally, over a period of years appellant acquired various
other totally unrelated investnments which were |ocated or
managed fromits new corporate hone in California.

Based upon this record, we cannot concl ude that
appellant's various investnment activities constituted a
single unitary investnent business, the incone from which
nmust be apportioned by formula. W are particularly
inpressed with the lack of any significant common rel a-
tionship between any of apﬁellant's vari ous investnents.
Fromall that appears in the record, each investnent is
separate and distinct. In no way do any of appellant's
i nvestnments contribute to or depend upon any of the other
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Appeal of Holloway | nvestnent Conpany

investnents for their success or failure. Because of the
di sparate nature of each of appellant's investnents and
the lack of any significant common relationship between
them we cannot consider these activities as constituting
a single integrated economic unit. '(See Appeal of Unitco,

Inc., Cal. St. Bd. of Equal., June 21, 1983; Appeal of Bay
Alarm Conpany, Cal. St. Bd. of Equal., June 29, 1982;
Appeal of Hollywood Fil m Enterprises, Inc., Cal. St Bd.

of Equal., March 31, 1982.)

In concluding that the out-of-state activities
of a purported unitary business nmust be related in sone
concrete way to the in-state activities, the United
States Suprenme Court recently stated:

there [nmust] be some sharing or exchange of

val ue not capable of precise identification

or neasurenent--beyond the mere flow of funds
arisin% out of a passive investnent or a dis-
tinct business operation--which renders fornula
apportionnent a reasonable method of taxation.

(Container Corp. v. Franchise Tax Board, No. 81-523, slip
op. at 4 (U.S.S.C. June 27, 1983).)

There sinply is no significant "sharing or exchange of
val ue not capable of precise identification or neasure-
ment" between appellant's various investnent activities
which would justify a determnation that the activities
constituted a single unitary business thus rendering
formul a apportionnment a reasonabl e method of taxation.

Respondent relies on Sppeab _of uCapital h -
west Corporation, decided January 16, 1973, and Appeal of
[sidor Weinstein Investnment Co., decided April 6, 1977,
to support its position. Capital Southwest is not help-
ful to respondent because the fact that the taxpayer was
engaged in a unitary business was uncontested. In this
appeal , appellant has steadfastly denied that it was
engaged in a single unitary business. Simlarly,
Weinstein, a burden of proof case, does not help respon-
dent materially. In that appeal the taxpayer contended
that it was not engaged in a unitary business. However
when the taxpayer failed to offer any evidence to sub-
stantiate its contention, we held that the taxpayer had
failed to disprove respondent's determ nation that the
busi ness was unitary.
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Appeal of Holloway Investnent Company

Since we have concluded that appellant is not
engaged in a single unitary business, it follows that
aﬁpellant properly reported the 1974 .and 1975 gains from
the sale and liquidation of Illinois property as being'
specifically allocable to their Illinois situs.
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Appeal of Hol | oway | nvest nent Conpany

ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Hol | oway | nvestnent Conpany agai nst proposed
assessnments of additional franchise tax in the anounts
of $5,900 and $7,146 for the years 1974 and 1975,
respectively, be and the same is hereby reversed.

Done at Sacramento, California, this 17th day
of August , 1983, by the State Board of Equalization,

wi th Board Members M. Bennett, M. Collis, M. Dronenburg,
M. Nevins and M. Harvey present.

Wlliam M Bennett , Chai rman
Conway H. Collis. ,  Menber
Ernest J. Dronenburg, Jr. » Member
Richard Nevins . Menber

Wl ter Harvey* , Member

*For Kenneth Cory, per CGovernnent Code section 7.9
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