and who files a separate return nmintains as
his hone a household which constitutes for
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nore than one-half of the taxable year the
princi pal place of abode of a dependent (A)
who ... is a son, stepson, daughter, or
st epdaughter of the 1ndividual, and ...

* % %

~ (3) During the entire taxable year such
i ndi vidual's spouse is not a menber of such
househol d,

such individual shall not be considered as
married.

Since appellant did not live apart from her
husband for all of 1979 but instead shared the sane
Lousehold for &lmost five nonths of that year, subdivi-
sion (c) of section 17173 does not apply. Therefore,
for purposes of determ ning head of househol d stat us,
appel lant was married. Consequently, respondent acted
properly in denying head of household status to

‘ appell ant .

-529-



Appeal of Julie Ann Cine (De La Hoya)

QRDER
Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T I S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board oa the
protest of Julie Ann Cine (De La Fbya? agai nst a pro-
posed assessnent of additional personal incone tax in
t he amount of $181.50 for the year 1979, be and the same
I s hereby sustai ned.

Done at Sacramento, California, this 21st day
of June , 1983, by the State Board of Equalization,

‘wWth Board Members M. Bennett, M. Collis, M. Dronenburg
and M. Nevins present.

William M. Bennett _, Chairmn
Conway H Collis , Menber
Ernest_ 1. Dxonenburg, 1r. . . Menber
Richard Nevins N ,  Member
__, Menber
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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
JOSEPH M DeFRANCESCO )

For Appel | ant: Law ence Kritzer
Attorney at Law

For Respondent: Janes C. Stewart
Counsel

OPINION

This appeal is made pursuant to section 18646
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board in denying the petition of Joseph M
DeFrancesco for reassessment of a jeopardy assessnent of
personal incone tax in the amount of $15,820.00 for the
period January 1, 1976, through Septenmber 27, 1976.
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The issues for determnation are the follow
i ng: (i) did appellant receive unreported income from
iIlegal bookmaking activities during the appeal period,
(ii) i€the did, did respondent properly reconstruct the
anount of that incone.

On Septenber 27, 1976, respondent received
information 'fromthe Federal Bureau of I|nvestigation
that the Bureau had arrested appellant and M chael
Superman for bookmaking. The FBI seized evidence of
bookmaeki ng activities and $6,275 from appellant's person
and resi dence.

Respondent estimated appellant's income, from
booknmaki ng at $4,000 a week for 38 weeks, a $152, 000
total income fromwagering. Respondent determined also
that collection of any tax from appellant woul d be
placed in jeopardy by delay. Accordingly, respondent
I ssued a jeopardy assessmz2nt for $15,820 for the period
January 1, 1976, to Septenber 27, 1976. Thereafter, an
order to withhold tax was issued to the FBI's West Los
Angel es office, and respoadent collected the $6, 275.

On COctober 7, 1976, appellant petitioned for
reassessment of the jeopardy assessment.

At respondent's request, appellant conpleted
and submitted a financial statement on respondent's
financial statenment form Appellant's financial state-
ment contained no information about any bookmaking
i ncone.

Respondent subsequently received copies of FBI
speci al agents' menoranda, an affidavit for a search
warrant, and an FBI |aboratory report, all concerned
with the FBI's investigation of bookmaking activities by
appel lant and others. Later the FBI decided not to
federal |y prosecute appellant's case and turned over to

respondent the physical evidence it seized at the tinme
of appellant's arrest on Septenber 26, 1976.

The FBI docunents indicated that appellant had
“been arrested and convicted for bookmaeking during 1975.
Police authorities believed appellant resunmed bookmaking
activities in 1976. Several FBl informants stated that
appel l ant and a M chael Superman were equal partners in
the 1976 booknmaking activity, which enployed five or siXx
named subordinates as well as thenmselves. One informant
stated that in his experience from April 1976 through
Septenber 20, 1976, appellant's bookmaki ng organi zation
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woul d accept bets of up to $500 per game per bettor if
the bettor bet four or nore ganes at one time, and that
i nformant hiaself in the five nonth period before

Sept enber 20, 1976, had bet |arge anounts, up to a

maxi mum of $7,500 a week, wth appellant's bookmaking
organi zation. Two other informants stated that during
the assessment period the partnership had attenpted to
becone the |argest bookmaki ng operation in Los Angel es,
and were commonly accepting |arge nunmbers of bets. An-
other informant stated that he had regularly bet up to
$500 a gane with the partnership, and was told by appel -
| ant that he managed the operation.

Appel ant was arrested for bookmaki ng on

Septenber 26, 1976, at his residence. Th'e FBl seized
handwitten naterials at appellant's residence, which
the FBlI |aboratory confirned were records of bets taken
by the partnership on college and professional footbal
anes and on horse races. Those records were of bets

or the 25th, 26th and 27th of Septenber, 1976. Those
bets for those three days alone totaled $69,016. The
FBI al so seized $5,500 1 n cash

The first issue is whether respondent could
reasonably conclude that appellant was engaged in
i Il egal bookmaking during tive awsessazat period in 1976.
The docunents provided respondent by the FBlI recorded
that FBlI informants had repeatedly placed |arge bets
with ﬁppellant's organi zation during the assessnent
peri od.

Appel I ant contends that such statenments are
insufficient to support a conclusion that he was engaged
in bookmaking in 1976. But appellant offers no evidence
which challenges those statemeats except his own denial,
Therefore, unless those statements are sinply rejected,
the conclusion follows that appellant was operating a
book during the assessnent period. W find no -
conmpel ling reason to reject those statenents.

The second issue is whether respondent proper-
IY reconstructed the anount of appellant's income from
i Il egal bookmeking activities. Under the California
Personal Income Tax Law, taxpayers are required to spe-
cifically state the iteas of their gross income during
the taxable year. (Rev. & Tax. Code, § 18401.) As in
tha federal income tax law, gross income is defined to
include "all incone from whatever source derived,"
unl ess otherwise provided in the law. (Rev. & Tax.
Code, § 17071; Int. Rev. Code of 1954, § 61.) Specifi-
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cally, gross income includes gains derived fromillega
activities. (United States v. Sullivan, 274 U.S. 259

{71 L.Ed. 10377 (i927); Earina v. ficilanon, 2 Am Fed. Tax
R.2d 5918 (1958).) '

~ Each taxpayer is required to maintain such
accounting records as will enable himto file an
accurate return. (Cal. Admn. Code, tit. 18, reg.
17561, subd. (a)(4); Treas. Reg. 1.446-1(a)(4).) In the
absence of such records, the taxing agency is authorized
to conpute a taxpayer's inzome by whatever nethod wll,
inits judgnent, clearly reflect” income. (Rev. & Tax.
Code, § 17561, subd. (b); Int. Rev. Code of 1954, s
446(b).) The existence of unreported inconme naK be
demonstrated by any practical nethod of proof that is
available. (Davis v. United States, 226 r.2d 334 (6th
cir. 1955); Appeal of John and Codelle Perez, Cal. St.
Bd. of Equal ©,” Feb. 16, 1371.) Mathematical exactness
is not required. (Harold E. Harbin, 40 T.C 373, 377
(1963).) Furthermore, a rezasonable reconstruction of
income is presumed correct, and the taxpayer bears the
burden of proving it erroneous. (Breland v. United
States, 323 r.2d 492, 296 (5th cir. 1963); Appeal. of
Varcel C. Robles, Cal. St. Bd. of Equal., June 28
1979.)

_ In Iight of the evidence of this level of
betting activity from the several informants and.from
the seized betting notes, we cannot find that
respondent's estimte that appellant's share of the
two- man partnership income averaged $4,000 a week is
unr easonabl e.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the petition of Joseph M DeFrancesco for
reassessnment of a jeopardy assessnent of personal incone
tax in the amount of $15,820.00 for the period January
1, 1976, through Septenber 27, 1976, be and the sane is
hereby sustai ned.

Done at Sacranmento, California, this 29th day
of June , 1982, by the State Board of Equalization,
w th Board Members M. Bennett, M. Dronenburg and
M. Nevins present.

Wiliam M _Bennett ., Chairman
Ernest J. Dronenburg, Jr. ___ . Menber
Richard Nevins .. ..., Menber
_____________________________ __+ Member

» Menber

- M. - e = e v e .- e e e
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