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OPI| NI ON

Thi s appeal is nade pursuant to section 18593
of the Revenue and Taxation Code fromthe action of
t he Franchise Tax Board on the protest of Juan F. and
Eli zabeth M Lopez agai nst proposed assessnents of addi-
tional personal incone tax and penalty in the amounts
and for the years as foll ows:
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Appeal of Juan E. and Elizabeth M. Lopez . ‘

Addi ti onal Fraud Total Proposed
Year Tax Penal ty Assessnent
1974 $ 483.38 $241.69 $ 725.07
1975 968.00 484.00 1,452.00
1976 1,083.15 541.57 1,624.72

The sole issue presented by this appeal is
whet her appel l ants have established error in respondent's
proposed assessnments of additional personal income tax
and in respondent's proposed penalties for the years in
i ssue.

Any references to appellant shall mean appel -
| ant Juan F. Lopez. An{ references to appellants shal
mean appellant Juan F. Lopez and appellant Elizabeth M.
Lopez.

During the years 1973 through 1977, appel | ant
was the Director of Manpower of the O fice of Equal
Opportunity for the Gty of Cakland, California. ‘'In
1973, appel lant arranged for Lucy Mayorga to be hired by ‘
the City of Qakland under the alias of Patricia Gonez.
Shortly thereafter, appellant had Lucy Mayorga open a
j oint account (joint account) with appellant's wfe,

|'i zabeth M. Lopez. The joint account was opened in the
nanmes of Elizabeth Sanchez (appellant's wife's maiden
name) and the alias Patricia Gomez. By the end of 1°973,
Lucy hbyor?a, alias Patricia Gonmez, no |onger worked for
the City of Cakland. Appellant, however, arranged for
the name Patricia Gomez to remain on the payroll of the
Cty of Cakland. Appellant has admtted that, during
the years 1974 through 1977, he received the Patricia
Gonmez payroll checks, personally forged her signature on
them and caused themto be deposited into the joint
account. Thereafter, appellant usedthe noney for his
own purposes, but did not include the anmounts in gross
income on the joint personal income tax returns which he
and his wife filed for the years 1974 through 1977.
During the years 1975 t hrough 1977, appellant filed for
California inconme tax refunds under the name of Patricia
Gonmez.  Respondent approved the refunds to the alias
Patricia Gonez and issued refund checks in her nane.
Appel 'ant received these refund checks, endorsed them
and deposited theminto the joint account.

Appel | ant al so admitted that during the period .
bet ween August 1975 and July 1976, he received one-half
of the net income of an enployee under his direction
named Martha Trujillo. Appellant admitted that Martha
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"Trujillo was required to make these paynents to himas a
condition of her enploynent with the department. Appel-
lants did not include these ampunts in gross incone on
their tax returns.

Respondent determ ned appel |l ants' unreported
taxabl e inconme for the years 1974, 1975, 1976, and 1977
to be $6,911.46, $10,910.55, $10,903.48, and $9,877.00,
respectively. Respondent gave appellants credit for the
t axes pai d under the name of CGonez, but assessed a 50
percent fraud penalty.

On April 13, 1979, respondent issued notices
of proposed assessnent for the years 1974 through 1977.
Appel l ants protested the proposed assessnents for the
years 1974 and 1977. The proposed assessnents for 1975
ani 1976 were not protested, and therefore, hecam? final
60 days after they were mail ed. (Rev. & Tax. Code,
§ 18591.) After due consideration, respondent affirmed
its assessnments for the years protested, but by m stake
i ssued notices of action for the years. 1974 through
1977. On the basis of these notices of action, appel-
| ants appeal respondent's assessnments for the years
1974, 1975, and 1976.

Appel l ants contend that they filed tinmely pro-
tests of respondent's notices of proposed assessment for
the years 1974 through 1977. Respondent contends that
this board has no jurisdiction over the aﬁpeals for the
years 1975 and 1976 on the grounds that the assessnents
for those years are final. Section 18590 of the Revenue
and Taxation Code provides, in pertinent part, that
wi thin 60 days after the nmailing of each notice of
proposed assessnent, the taxpayer may file with the
Franchi se Tax Board a witten protest of the proposed
assessnent.  Section 18591 of the Revenue and Taxation
Code provides, "({ilf no protest is filed, the anount of
the deficiency assessed becomes final upon the expiration
of the 60 day period." The record indicates that appel-
lants tinely protested the notices of proposed assessment
for only the years 1974 and 1977. Appellants have not
presented evidence to support their contention that
protests were filed for 1975 and 1976. Therefore, under
section 18591, the assessments for the years 1975 and
1976 becane final 60 days after the notices of proposed
assessnment were mail ed; In this case', the word "final"
nmeans an appeal to this board under section 18593 is
foreclosed,- (Appeal of Frank Edward and Florence Hess,
Cal. St. Bd. of Equal., Feb. 17, 1959.) Thus, 1T 1S
apparent that this board has no jurisdiction over the
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appeal s for the years 1975 and 1976. Appel lants did not
appeal the notice of action for the taxable year 1977.
Consequently, this board nay only consider appellants’
appeal of the notice of action for the taxable year

1974,

Appel lant also alleges that respondent's
assessment for 1974 isbarred by the statute of limta-
tions. W do not agree. According to the provisions of
sections 18586 and 18588 of the Revenue and Taxation
Code, respondent is authorized to issue a notice of pro-
posed assessment of additional tax for a given year at
any time within four years after the last day prescribed
by law for the filing of a personal inconme tax return
for that year. (Appeal of Robert A and Dorothy L.
Craft, Cal. St. Bd. of Equal., Sept. 30, 1980.) The
ncrmal four--year limitation period for assessing a defi-
ciency for taxable year 1974 expired on April 15, 1979.
Respondent's notice of proposed assessnent agai nst
aﬂpellant for 1974 was issued on 'April 13, 1979, wthin
the allowabl e statutory period. concl ude, therefore,
that appellant's allegation is wthout nerit.

Appellant's wife, citing section 18402.9 of
t he Revenue and Taxation Code, submts that she should
be relieved of liability for the assessnent of tax.
Section 18402.9 of the Revenue and Taxation Code pro-
vides, in substance, that a spouse who files a joint
return will be relieved of liability for the tax arising
froma failure to report an anount of gross incone if:
(1) the omtted amount is attributable to the other
spouse and constitutes more than 25 percent of the anount
of gross income stated in the return; (2) the innocent
spouse establishes that in signing the return she did
not know of, and had no reason to know of, such omis-
sions: and (3) it is inequitable to hold the innocent
spouse liable for the tax, takin? into account all of
the facts and circunstances, including whether or not
she benefited significantly fromthe omtted income. In
support of her position, appellant's wife declares that
she did not know, and had no reason to know, that tax-
able income was omtted fromthe return. Furthernore,
appellant's wife declares that she did not benefit
directly or indirectly fromthe items omtted from gross
incone, and it would be inequitable to hold her liable
for the tax deficiencies in question. It is well estao-

lished that the presunption that respondent's assessnents

of tax are correct is not overcome by nere unsupported

st at ement s. (Todd v. McColgan 89 Cal.App.2d 509 [201
P.2d 414] (1949); Appeal of Shirley Mark, Cal. St. Bd
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of Equal., Aug. 16, 1979.) The only evidence appellant's
wife offers in support of her position: areunsupported
sel f-serving statenents. Consequently, we hold that

appel lant's wife does not qualify for relief under the
"I nnocent spouse" provisions of section 18402.9.

The next issue presented by this appeal arises
from appel |l ants' assertion that the assessment of addi-
tional tax for the year 1974 should be wthdrawn on the
basis that it is arbitrary and erroneous. |n support of
this assertion, appellants contend that the 1974 assess-
ment was not based on an audit of appellants' 1974 tax
return, nor was it based on a federal determ nation of
their tax liability. However, we cannot agree with the
above nentioned assertion. The record indicates that
respondent based its proposed assessnments on the Patricia
Gomez tax retucns filed by appellant ard on the payroll
records of the Gty of Cakland for Martha Trujillo.
Accordingly, we do not find respondent's proposed assess-
ment for 1974 to be arbitrary, nor do we find it to be
erroneous.

Revenue and Taxati on Code section 18685
provi des:

|f any part of any deficiency is due to
fraud with intent to evade tax, 50 percent of
the total anount of the deficiency, in addition
to the deficiency and other penalties provided
in this article, shall be assessed, collected
and paid in the same manner as if it were a
defici ency. In the case of a joiht return,
this section shall not apply wth respect to
the tax of the spouse unless some part of the
under payment is due to the fraud of such
spouse.

Respondent al |l eges that appellants fraudul ently
underreported their taxable income for the year in issue.
The burden of proving fraud is upon the respondent, and
it must be established by clear and convincing evidence,
sonet hing nore than a slight preponderance of the evi-
dence. (valetti v. Conmm ssioner, 260 r.2d 18'5, 188 (34
Cir. 1958); Appeal of Hubbard D. and Ceo M Wickman,
Cal. St. Bd. of Equal., Feb. 2, 1981.) Fraud s acfual,
i ntentional wongdoing, coupled with a specific intent
to evade a tax believed to be ow ng. (Appeal of Eli A
and Virginia W Allec, Cal. St. Bd. of Equal., Jan. 7
1975.) It 1nplies bad faith and a sinister notive.
(Jones v. Commissioner, 259 r.2d 300, 303 (5th Gr
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1958).) Although fraud may be established by circunstan-
tial evidence (Powell v. Ganquist, 252 F.2d 56, 61 (9th
Cir. 1958)), it"is never presuned, and a fraud penalty

w || not be sustained upon circunstances which, at nost,
create only a suspicion. (Jones v. Conm ssioner, supra;
Appeal of Hubbard D. and Cleo M"™ wickman, supra,)

Appel l ants contend that the evidence offered
to this board by respondent is inadm ssible hearsay.
According to regulations on the hearing procedures of
this board, hearsay evidence is admssible, "if it is
the sort of evidence on which responsible persons are
accustonmed to rely in the conduct of serious affairs.”
(Cal. Admin. Code, tit. 18, reg. 5035, subd. (c).)
Respondent offered hearsay evidence taken from an offi-"
cial police report as proof of appellants' fraudulent
intent to evade taxes. This board has previously held
that police reports were reliable evidence adm ssible on
appeal in accordance wth regulation 5035, subdivision
(c¢). (Appeal of Jack Den Bleyker, Cal. St. Bd. of
Equal ., Nov. 14, 197/9.) On the basis of the foregoing,
we find that the evidence submtted bg respondent was
adm ssible in the appeal before this board.

The use of aliases is considered a "badge of
fraud" indicating that the taxpayer filed fal se and
fraudulent returns. (Paul Yu, ¢ 73,188 P-H Meno. T.C.
(1973).) Appellant used the alias Patricia Gomez to
obtain nmoney fromthe Cty of QCakland and to obtain tax
refunds fromthe Franchise Tax Board. In addition, a
consistent pattern of underreporting |arge anounts of
I ncome over a period of years is substantial circunstan-
tial evidence bearing upon the fraudulent intent to
evade taxes due. (Holland v. U.S., 348 U S. 121 (99
L.Ed. 150] (1954); J. K Vise, 31 T.C. 220, 227 (1958).)
The record indicateS that appellant admtted to receiving
unreported taxable inconme, varying from34.8 percent to
27.8 percent of the reported taxable income for the years
1974 through 1977. Furthernore, appellant does not pro-
vi de any explanation for these understatenents of incone.
G rcunstances such as these are strong indications of
fraud. (J. K Vise, supra.)

_ The record also indicates that we are dealing
wth an individual famliar with the law and its require-
ment s. pellant held a responsible governnent position
and was clever and know edgeabl e enough to have devised
and carried out schemes to obtain unearned funds froma
subordi nate employee and fromthe City of Gakland. As a
part of his initial schene, appellant prepared and filed
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tax returns in the name of Patricia Gomez. This action
reveal s appel lant knew the noney paid to the alias
Patricia Gonez was taxable. Appellant used this noney
for his own purposes and, therefore, nust have known
this noney was taxable to him  Appellant, however, did
not report it as a part of his taxable income. W find
that these circunstances provide strong evidence that
appel l ant intended to fraudulently evade taxes.

In a case somewhat simlar to the second schene
fornul ated by appellant, the taxpayer originated a plan
whi ch enbraced using his position in a conpany to obtain
ki ckbacks which were deposited in bank accounts carried
under fictitious names. The taxpayer used this noney
for his own purposes and did not report it as part of
his gross income. After a finding that the taxpayer
knew t he ki ckbacks were taxable to him the court held
that the taxpayer was guilty of fraud with the intent
to evade taxes. (Henry Naples, 32 T.C. 1090 (1959).)

In his second scheng, aPPellant perpetrated this sane
pattern of fraud. Appellant used his position to obtain
ki ckbacks which were deposited in a bank account carried
under fictitious nanmes. Appellant used the noney for
his own purposes and did not report it as part of his
gross income. In viewof the findings in our analysis
of appellant's initial scheme, we hold that the circum
stances nerit a finding that appellant also knew the
anount s obtained fromhis 'second scheme were taxable to
him In accordance with these findings, we conclude
that appellant fraudulently underreported taxable income
for the year in issue.

Appel lant's wife argues that respondent has
not met its burden of proving she commtted fraud wth
intent to evade taxes due. Respondent submits that its
burden of proof has been net. As presented earlier,
section 18685 of the Revenue and Taxation Code provides
that in the case of a joint return, the penalty for
fraud shall not apply with respect to the tax of the
5ﬁouse unl ess sone part of the underpaynent is due to
the fraud of that spouse. Respondent argues that the
scheme to defraud the City of Cakland and the State of
California depended upon her actions. The only facts
presented are that appellant's wife opened the joint
account and that she signed the joint income tax return
which was filed. W do not find this to be clear and
convi nci ng evidence of either intentional wongdoing or
a specific intent to evade a tax believed to be ow ng.
These are circunstances which, at nost, create onl¥ a
suspicion. Accordingly, we hold respondent has not net
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its burden of proving that appellant's wife is guilty of
fraudul ently evading taxes-for the year in issue. In so
holding, we wish to make it clear that no part of the
penalty is abated, but the innocent spouse is not |iable
for payment of the penalty. (Joseph D. Kwong, 65 T.C.
959 (1976).)
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the apBeaI of Juan F. and Elizabeth M Lopez
from assessnents by the Franchi se Tax Board of additional
personal income tax and fraud penalties in the amounts
and for the years as foll ows:

Addi ti onal Fraud Total Proposed
Year Tax Penal ty Assessnent
1975 $ 968.00 $484 .00 $1,452.00
1976 1,083.15 541 .57 1,624.72

be and the sane is hereby dism ssed, and that the action
of the Franchise Tax Board on the protest of Juan F. and
Eli zabeth M Lopez against a proposed assessment of

addi tional personal income tax, 1ncluding penalties, ot
$725.07 for the year 1974, be and the same is hereby
modified to relieve Elizabeth u. Lopez of liability for
the fraud penalty. In all other respects, the action of
the Franchi se Tax Board is sustained.

Done at Sacramento, cCalifornia, this 4th day
of Ma , 1983, by the State Board of Equalization,

with Board Menbers M. Bennett, M. Collis, M. Dronenburg
and M. Nevins present.

Wl liam Pl. Bennett : , Chai rman
Conway 1. Collis , Menber
Ernest J. Dronenburg, Jr. , Menber
Ri chard hbvins_ ) , Menber

. Menber
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