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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of )
ROSE HERRON )

For Appel | ant: Rose Herron,
in pro. per.

For Respondent: Charlotte A Meisel
Counsel

OPI1 NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the

Franchi se Tax Board on the protest of Rose Herron
agai nst a proposed assessnent of additional personal
income tax in the anount of $212.00 for the year 1979.
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The sole issue for decision is whether
appel lant qualified for head of household status in
1979.

Appel lant, a California resident, was |egally
married throughout the entire year of 1979. She and her
t hen husband were nenbers of the same household from
January to July and from Septenber to Novenber of 1979.
On Decenber 19, 1979, appellant filed a petition to
di ssolve her marriage. A final judgnent of dissolution
was rendered on July 17, 1981.

On her 1979 California personal inconme tax
return, appellant clainmed head of household status. On
audit, respondent determ ned that she was not eligible
to file as a head of household since she was |egally
married at the end of the year. Appellant protested the
resul ting assessnent, and respondent's denial of that
protest led to this appeal.

Section 17042 of the Revenue and Taxation Code
provides, in part:

For purposes of this part, an individual
shall be considered a head of a household if, and
only if, such individual is not narried at the
close of the taxable year . ...

The phrase "not married,” as it is used in that statu-
tory provision, is defined to include *[a}n individua
who i's legally separated from his spouse under a final
decree of divorce or a decree of separate nmmintenance .
« « ." (Enphasis added.) (Rev. & Tax. Code, § 17043,
subd. (b).) In addition, a person who is legally nar-
ried may still be considered as not married for purposes
of head of household status if during the entire taxable
year such individual's spouse is not a nenber of the

t axpayer's househol d. (Rev. & Tax. Code, § 17173, subd.

(c)(3).)

Since appellant's spouse was a nenber of her
househol d during a portion of 1979, and since she was
not |legally separated from himunder a final decree of
di vorce or separate maintenance at the end of that year,
she was not eligible to file as a head of household for
the taxabl e year 1979. (See Appeal of Robert.J Evans,
Cal. St. Bd. of Equal., Jan. 6 197/, Appeal of’

Manciel L. Smth, Cal. St. Bd.'of Equal., My 10, 1977
Appeal of Dennis M Vore, Cal. St. Bd. of Equal., July

31{_1973.) ConsequentTy, we nust sustain respondent's
action.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Rose Herron agai nst a proposed assessnent of
addi ti onal personal income tax in the anount of $212.00
for the year 1979, be and the sane is hereby sustained.

Done at Sacranento, California, this 4th day
of  Nay , 1983,bythe State Board of Equalization,

withBoard Menbers M.' Bennett, M. Collis, M. Dronenburg
and M. Nevins present.

Wlliam M Bennett , Chai rman
Conway H. Collis ,  Menber
Ernest J. Dronenburg, Jr. , Menber
Ri chard Nevins , Menber

, Menber
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