“)llllllUlllll)lﬂllllll’lll‘l()lll\Hl

BEFORE THE STATE BOARD OF EQUALI ZATI ON

OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of )

DAVE WARKENTIN )

Appear ances:

For Appel | ant: Dave Warkentin,
in pro. per.

For Respondent: Terry L. Collins
Counsel

OPI| NI ON

This appeal is made pursuant to section 18593 of the Revenue
and Taxation Code fromthe action of the Franchise Tax Board on the
protest of Dave Warkentin against a proposed assessnment of additional

wersonal i ncone tax and penalties in the total amount of $2,968.25 for
the year 1979.
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Appeal of Dave Warkentin

The i ssue presented by this appeal is whether appellant has
cshown respondent’'s proposed assessnent of tax and penalties to be in
error.

Appellant did not file a California personal incone tax
seturn for 1979. \Wen he failed to conply with respondent's demand
“that he file a return, the subject proposed assessnent was issued-.
Respondent utilized information from the: Enpl oynent Devel opnent
Department in deternmining appellant's income. Respondent also assessed
penalties for failure to file (Rev. & Tax. Code, § 18681), failure to
file on notice and demand (Rev. & Tax. Code, § 18683), and negligence
(Rev. & Tax. Code, § 18684); Appellant protested, but did not file a
valid return. The proposed assessment was then affirmed, and this
appeal foll owed.

Respondent's determ nations of additional tax, including the
penaltiaz invol ved here, are presunptively correct, and the appellant
bears the burden of showi ng that they. are erroneous. (Todd v.

McCclgan, 89 Cal.App.2d 509 [201 P.2d 414] (1949); Appeal of Marvin L.
g_rla Betty J. Robey, Cal. St. Bd. of Equal., Jan. 9, 1979.) After
reviewing the record on appeal we can only conclude that appellant has
not nmet this burden.

Appel | ant t akes the position that he is neither.

constitutionally nor statutorily subject to the California personal

income tax. W are precluded, 'however, by section 3.5 of article Il
cf the California Constitution from determ ning thatthe statutes
i nvol ved are unconstitutional or unenforceable, and it has been our
consistent policy to decline to decide constitutional issues in appeals
involving deficiency assessnents. In any event, we note that the
argunents raised by appellant have been ruled on by the courts and.
found to be neritless. (See Appeals of Fred R Dauberger, et al., Cal.
St. Bd. of Equal., March 31, 1982.) For these reasons, we nust sustain
respondent's actions in thismatter.
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ORDER

Pursuant to the views expressed in the opinion of the.board
on file in this proceeding, and good cause appearing therefor,

| T I'S. HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
section 18595 of the Revenue and Taxation Code, that the action of the
Franchi se Tax Board on the protest of Dave Warkentin against a proposed
assessnent of additional personal incone tax and penalties in the total
amount of $2,968.25 for the year 1979, be and .the same is hereby
sust ai ned.

Done at Sacranento, California, this day 3rd of January,

1983, by the State Board of Equalization, with Board Menbers
M. Bennett, M. Dronenburg and M. Nevins present.

Wlliam M Bennett Chai rman

?

Ernest J. Dronenburg, Jr. , Menber

Ri chard Nevi ns Menmber

, Menber

Menmber

- 550 -



