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BEFORE THE STATE BOARD OF EQUALIZATION

OF THE STATE OF CALIFORNIA
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In the Matter of the Appeal of

W. SCOTT AND CHRISTY S.

For Appellants: W. Scott Supernaw,
in pro. per.

For Respondent: Terry Cnllins
Counsel

OPI NI ON

This appeal IS made pursuant to section 19057,
subdivision (a), of th2 Revenue and Taxation Code from the
action of the Francnise Tax Board in denying the claim of
¥. Scott and Christy S. Supernaw for refund of personal
income tax in the amounts$46 3.24 for the wear 1978.
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The issue presentad by this appeal is whetner
respondent propavly imposed a penalty for failuce to file
a return aft2c notice and demand.

Appaellants failed to file a 1978 California
parsonal income taxreturn by the due date, April 15,
1979. Responden t issuedanot ice demanding that
appellants file a return.. When appellants failed to
respond, respondent issued a notice of proposed assess-
ment, assessing tax in the amount of $3,300. Respondent
also imposed 25 percent penalties for failure to timely
file (Rev. & Tax. Code, § 18681) and for failure to file
after notice and demand (Rev. & Tax. Code, § "18683). The
proposed assessment became final on June 5, 1980.

On July 23, 1980, appellants filed a 1973 return
showing a tax liability of $4,025 and credit for with-
holding of $4,402. Appellants requested a refund of $377,
the difference between these two amounts. Upon receipt of
the return, respondent revised its assessment to $4,025,
and cancelled the penalty irnposed for failure to file a
timely return. However, respondent refused to cancel the
penalty imposed for failure to file after notice and
demand. It applied appzllants' claimed overpayment of
$377 to payment of the penalty and billed appellants for
the balance of $448 s interest. Appellants paid that
amoun t, then file3 a claim for refund which respondent
denied. This timely appeal followed.

Appellants contend that a penalty under section.
18683 should not have been imposed since it was ultimately
determined that the amount of appellants” credit for
withholding exceeded their tax liability. The situation
presented in this appeal is essentially identical to those
presented in the Appeal. of Frank E. and Lilia 2. Hublou,
decided by this board on July 2k, 1977, and the Appeal—of
Glenn V. Day, decided by this boardon March 31, 1982, 1In
those appeals, we decided that the penalty under section
18683 is properly computed on the amount of the tax
liability deternined without applying the credit for
withholding, and upheld the imposition of the penalty
despite the fact that the taxpayers” withholding credit
exceeded the amount of tax due.

Appellants argue that, when presented with this
situation, the Internal Revenue Service imposes no
penalty. This difference is explained by the factthat
Internal Revenue Code section 665 1, subdivision (b)
spacifically provides that the penalty is imposed on the
amount of tax shown on the return reduced by the amount of
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tax paid as of the due date and any cr=dits to which the
taxzpayer is entitled, whereas Revenuae and Taxation Code
section 18683 does not so provide.

For the foregoing reasoas, ‘the action of
respondent must be sustained,
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ORDER
Pursuant to the viewsexpressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

IT IS HEREBY ORDERED, ADIJUDGED AND DECRESZD,
vursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claim of w. Scott and Christy S. Supernaw for
refund of personal income tax in the amount of $46.3.24 for
the year 1978, be and the same i S hereby sustained.

Done at Sacramento, California, this 17th day
of August , .-J982, by the State Board of Equalization,
with Board Members M. El ennett, M. Collis, M. Dronenburg,
and M. Nevins present.

WIliam M.Bennett _5__ . _, Chairman
Ernest J. Dronenburg, Jr. ,» Member
Ri chard Nevins __+ Member
, Membe r
, Member
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