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BEFORE THE STATE BOARD OF EQUALI ZATI ON
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In the Matter of the Appeal of )
)
RONAL J. AND ELFRIEDE M BAKER )

For Appellants: Ronal J. Baker,
in pro. per.

For Respondent: Mark McEvilly
Counsel

OPI NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Ronal J. and
Elfriede M Baker against a proposed assessnent of
addi tional personal incone tax in the amunt of $90.21
for the year 1977.
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The issues presented by this appeal are: (1)
whet her appellants were entitled to a noving expense
deduction in 1977; and (ii) if not, whether appellants are
entitled to a trade or business expense deduction for their

movi ng expenses. f

Appel lants now reside in Kl amath Falls, O egon.
On their joint California personal. income tax return for
1977, appellants clained a deduct-ion in the amount of
$2,533.39 for noving expenses incurred when they moved from
California. They received no reinbursenent of those
expenses. Respondent disall owed the clainmed noving expense
deduction, thereby resulting in this appeal.

Section 17266 of the Revenue and Taxation Code
allows a deduction for certain designated noving expenses.
Subdi vision (d) of that section limts the deduction where
such expenses are incurred in connection with an interstate
nmove by providing, in relevant part:

(d) In the case of an individual ...
whose fornmer residence was located in this state
and his new place of residence is |ocated outside
this state,.the deduction allowed by this section
shall be allowed only if any, amount received as
paynent for or reinbursement-of expenses of
movi ng -from one residence to another residence is
includable in gross incone as provided by Section
17122.5 and the anmount of deduction shall be
limted only to the amount of such paynment or
rei mbursenent or the amounts specified in
subdi vi sion (b), whichever anount is the |esser.

Here appellants nmoved from California to a new residence

| ocated outside this. state; they were not reinbursed by
appel | ant - husband's new enpl oyer for their noving expenses.
I n numerous prior opinions, we have held that, absent

rei nbursement of the expenses of an interstate nove, a
taxpayer is not entitled to any noving expense deduction.

ése& e.g., Appeal of Thomas A and Jo Merlyn Curdie, Cal.
t. Bd. of Equal., Jure-79 1978; mppeal of Nornman L. d

Penel ope A. Sakamoto, Cal. St. Bd. of Equal., My 1.0,
1977.)

Appel lants argue that their noving expense
deduction should be all owed because they temporaril.y
returned to California after their nove to O egon when the
anticipated sale of their residence in this state failed to
take place. Aﬁﬁellants have cited no authority, nor are we
awar e of any, ich would allow their noving expense
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deduction under such circunstances. Appellants also
contend that since respondent initially nade certain

mat hematical corrections to their 1977 return by means of a

notice of tax conputation change issued April 14, 1978,

they should not be penalized by being required to pay

interest on the deficiency |ater assessed. Asimlar

contention was considered and reiected by this board in the

Appeal of Thomas A and Jo Merlyn Curdie, supra. For the

reasons stated therein, we find appelTant's argunent to be

Wit hout nerit.

Havi ng concl uded that appellants were not
entitled to a nmoving expense deduction for the year in
i ssue, we now address their alternative argunent that the
expenses incurred in noving to Oregon should be allowed as
a trade or business expense. Respondent argues that the
costs incurred by appellants relative to their nove were
personal in nature.

. Revenue and Taxation Code section 17202 provides
in relevant part as follows:

(a) There shall be allowed as a deduction
‘ all the ordinary. and necessary expenses paid or
incurred during the taxable year in carrying on

any trade or business

Revenue and Taxation Code section 17282 provides:

Except as otherw se expressly provided in
[the inconme tax provisions of the Revenue and
Taxation Code], no deduction shall be allowed for
personal, living, or famly expenses.

These sections are substantively identical to sections 162
and 262, respectively, of the Internal Revenue Code of
1954.  Accordingly, federal case law is highly persuasive
in interpreting the California statutes. (R hn v.
Franchi se Tax Board, 131 Cal.App.2d 356, 360 [280 P.2d 893)
(1955).)

Prior to the enactnment of section 17266, the
rei mbursenent of noving and other relocation expenses of a
new enpl oyee by his new enpl oyer was treated as the incone
of the enpl oyee-taxpayer on the ground that it constituted
a bonus or other inducenent to take the new position. The
expenses actually incurred under such circunstances were
treated as nondeductible on the ground that they consti-
. tuted nondeductible living expenses. (Leonard F. Longo,
¢ 64,055 P-H Meno. T.C. (1964); Baxter D McClain, 2 B. I. A
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726 (1925).) On the other hand, the allowance or

rei mbursenent of an existing enployee for such relocation
expenses incurred in the course of a transfer in the
interest of his enployer was not treated as includable in
the enpl oyee's gross Income on the ground that the nove was
for the enployer's convenience. (John E. Cavanagh, 36 T.C
300 (1961).) Subject to the provisions of subdivision (d)
guoted above, the enact nment OF section 17266 ended this
iscrimnatory treatnent against new enpl oyees and

enpl oyees who were not reinbursed for their noving expenses
by their enployers.

The question of whether noving and other reloca-
tion expenses of a new enployee should be treated as though
incurred in the performance of one's trade or business, and
t hereby be deductible under section 162 of the Internal
Revenue Code, was addressed by the courts prior to the
enactment of Internal Revenue Code section 217 (the
federal counterpart to section 17266, less the limting
provi sions of subdivision (d) of the latter section). The
courts uniformy held that such expenses of a new enpl oyee
constituted nondeductible personal expenses. (United
States v. Woodall, 255 F.2d4 370 (10th CGr. 1958);

Leonard F. Longo, supra; Baxter D. McClain, supra.) There

is N0 authority upon which we can base a contrary opinion.'

It has |ong been recognized-that deductions are
matters of legislative grace, allowable only when there is
a clear provision for them (McDonald v. Commssioner, 323
US 57 [89 L.Ed. 68] (1944); Deputy v. du Pont, 308 U.sS.
488 (84 L.Ed. 416] (1940).) FoOr the reasons set forth
above, we nust conclude that respondent properly determ ned
that appellants were not entitled to claimtheir noving
expenses as a trade or business expenses deduction.
Furthernore, as discussed above; they were specifically
prohi bited from claimng those expenses as a noving expense
deducti on. Since there exists no clear provision whereby
appel l ants may deduct the subject expenses, respondent's
action in this matter will be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

I T I'S. HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxati on
Code, that the action of the Franchise Tax Board on the
protest of Ronal J. and Elfriede M Baker against a
proposed assessnent of additional personal i1nconme tax in
the amount of $90.21 for the year 1977, be and the same IS
hereby sustai ned.

Done at Sacranmento, California, this 26th day
of July , 1982, by the State Board of Equalizati on,
wi th Board Members Mr. Bennett, M. Dronenburg and
M. Nevins present.

WIlliam M Bennett , Chai rman
Ernest J. Dronenburg, Jr. , Menber
Ri chard Nevins , Menber

, Menber

» Menber
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