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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)

NI CHOLAS PHI LLI PS )
For Appel | ant: Ni chol as Philli ps,
in pro. per.

For Respondent: Mark McEvilly
Counsel

OPINION

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code from the action of the.
Franchi se Tax Board on the protest of N cholas Phillips
agai nst a proposed assessnment of additional personal
‘ incone tax in the anount of $215.02 for the year 1977.
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Appeal of N cholas Phillips

The principal issue for determnation is
whet her appellant is entitled to a deduction for moving
expenses.

On his part-year resident personal incomz tax
return for 1977, appellant Nicholas Phillips claimzd a
$4, 380 novi ng expense deduction. This anmpbunt repre-
sented the cost of nmoving fromthe United Kingdomto
California to seek enploynment here. He did not report
as gross incone any paynent for or reinbursenent of this
expense. Respondent reviewed his return and found that
his taxable income after the deduction was |ow enough to
entitle himto a special tax credit, which he had failed
to take. (Rev. & Tax. Code, § 17069.) Respondent
conputed the credit and notified himthat he was
eligible for a refund.

Subsequently, respondent audited appellant's
return and decided that he was entitled to neither the
novi ng expense deduction nor the special tax credit.
Respondent consequently issued a proposed deficiency
"assessment in Cctober 1979. The reason given by
respondent for disallowng his noving expense deduction
was, “"[mJoving expenses incurred in a nmove in which the
ending point is not in California are personal expenses
and are not deductible.”

After appellant's protest, respondent conceded
that its rationale for disallowing the nbvi ng expense
deduction had beenin error. In April 1930, respondent
changed the rationale and asserted that it disallowed
t he deduction because appellant had not been reim
bur sed.

In this tinely appeal, appellant acknow edges
that his noving expenses were not reinbursed. Neverthe-
| ess, he argues that his -deduction is valid, prinmarily
because the Internal Revenue Service had accepted it on
his federal incone tax return, and because his state tax
return had irreversibly "passed audit" when respondent
reviewed it in 1978 and issued him a refund.

Subj ect to certain conditions, section 17266
of the Revenue and Taxation Code allows a deduction for
expenses incurred by a taxpayer in moving to a new prin-
cipal place of work. Subdivision (b) of this section
enunerates the types of noving expenses deducti bl e.
Subdivision (d), however, limts the deduction where
such expenses are incurred in connection with an
interstate nmove by providing, in relevant part:
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In the case of an individual whose fornmer
residence was outside this state and his new
pl ace of residence is located within this
state ..., the deduction allowed by this
section shall be allowed only if any anmount
recei ved as paynment for or reinbursenent of
expenses of noving from one residence to
anot her residence is includable in gross incomne
. « . and the anobunt of deduction shall be
limited only to the amount of such paynent or
rei nbursement or the anounts specified in
Tubdivision (b), whichever anount is the

esser.

Therefore, taxpayers who nove into California from out
of state nmay not deduct any of their noving expenses

unl ess ther recei ve some paynent for those expenses,
Since appellant admttedly was not reinbursed for his
nmove here fromthe United Kingdom he is not entitled to
a deduction under section 17266. (Appeal of Richard K.
and Roberta C. Myers, Cal. St. Bd. of Equal., June 28,
1979; Appeal of Pierce Barker and Carol Frost, Cal. st.
Bd. of "Equal”.’,”  Feb. 8, 1979.) T T

pel l ant points out that nost of his clainmed
deduction had been allowed by the Internal Revenue
Service. However, although section 17266 is patterned
after section 217 of the Internal Revenue Code of 1954,
the limtation contained in subdivision (d) has no coun-
terpart in the federal statute. (Appeal of Norman L.
and Penel ope A._ Sakamoto, Cal. st. Bd. of Equall., May

10, 1977y T T T

Appel l ant urges that his tax return "passed
audit" when respondent reviewed it in 1978 and found him
eligible for the special tax credit. He asserts that
respondent should be bound by that action, and should
not be permtted to change its decision after such a
revi ew.

In cases simlar to this, we have found that
respondent's initial review of a taxpayer's return was
not an audit, and that the conclusions drawn from that
review were not irreversible. In the Appeal of Bruce H.
and Norah E. Planck, decided by this board on August 186,
T977, we held that respondent i'S permitted to recover
credits erroneously allowed to a taxpayer. Furthernore,
respondent's tentative refund of a credit, nade after a
prelimnary conputation of 4 taxpayer's return, does not
precl ude respondent from proceeding in the ordinary
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manner to audit that return. (Appeal of Thomas A. and
Jo Merlyn Curdie, Cal. St. Rd. of Equal., June 29,
1978,y Thus, respondent is not bound by its initial
review, and nay issue a subsequent timely assessnent for
the same taxable year. In this case, the assessment was
timely, since it was issued well within the statutory
four-year period for such actions. (Rev. & Tax. Code,

§ 18586; Appeal _ of Robert F. and Cara B..Pyle, Cal. St.
Bd. of Equal., Sept. 25,19797) ~~

Appel lant's final contention is that he shoul d
not be required to pay interest on the deficiency,
especially where the Interest rate is higher than that
receivable from certain savings accounts, and "where
delay. [causing interest to accrue] is fromthe failure
of the Tax Board to proceed correctly and on a reason-
able tinme scale.” He observes that, after he filed his
tax return, it'tookx respondent a year and a half to
i ssue a proposed assessmnent.

Section 18688 of the Revenue and Taxation Code
mandates that interest be inposed on a deficiency
assessnent from the date the tax is due until the date
it is paid. (Appeal of Ronald J. and Luella R
CGoodni ght, cal? St. Bd. of Equal., Junc 28, 7979; Appeal
of Samuel C. and Lois B. Ross, Cal. St. Bd. of Egual.,
May 4, T9787) "Fhis requiremcnt i S not overcome by
respondent's delays in deterninin% a proposed assess-
ment, so long as 1t is issued within the statutory
four-year period of |imtation. (Rev. & Tax. Code
§18586; A sppl of Arthur H and Betty R Muller, Cal.
St. Bd. o qual™.” "May 9, 19797 Bppeal of batrick J. and
Brenda L. Harrington, Cal. St. Bd. of Equal., Jan. 17,
1978.) Ataxpayer can pay the tax at any tine to stop
the running of interest thereon, w thout jeopardizing
the right to a refund (Appeal of Ronald J. and Eileen
Bachrach, Cal. St. Bd. of Equal., Feb. &, 1980; Appeal
of Patrick J. and Brenda L. Harrington, supra);
furthermore, the imposition of interest iS not a
penalty, but is compensation for the taxpayer's use of
noney.  (Appeal of Ronald J. and Eileen Bachrach, supra;
Appeal of Audrey. C. Jaegle, Cal.”"St. Bd. "of Equal.,. June
22,1976,y T Th view of our deternmination that the addi-
tional tax was properly assessed, appellant's argunents
are no defense against the inposition of statutory
interest. (Appeal of Robert A and Dorothy L. Craft,
Cal. St. BdJ.ofEqual., Sept. 30, 198G.) ~~~—~——~—~~——

For t he reasons above, we nust sustain
respondent's action.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Nicholas Phillips against a proposed assess-
ment of additional personal income tax In the anount of

$215.02 for the year 1977, be and the sanme is hereby
sust ai ned.

Done at Sacranento, California, this 29thday
of June , 1982, by the staeBoard of Equalization,
with Board Menbers M. Bennett, Mr.Dronenburg,
and M. Nevins present.

Wlliamm. Bennett =~~~ , Chairman
’ Ernest J. Dronenburg, Jr. =, Member
Richard Nevins  Menber
ey MenDer
,  Menber
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