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OPI1 NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Robert C. and
Betty L. Lopert against a proposed assessment of addi-
tional personal inconme tax in the anount of $374.99 for
the year 1978.
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_ The issue presented is whether appellants are
entitled to a retirenent income credit for the year
1978.

Appel l ants, husband and wife, are under 62
years of age. During 1978, both received retirenment
income. M. Lopert received retirenment incone of
$8,478.00 fromthe United States Cvil Service Com
mssion. Ms. Lopert received retirenent incone of
$1,522.08 fromthe State of California. In 1978, Ms.
Lopert also received wages in the anmount of $9,747.32
fromthe Pleasant Valley Mitual Water Conpany,

Appel l ants fileda California joint persona
income tax return for 1978 on which they clained a
retirement incone credit of $375.00. Appellants cal cu-
| ated the amount of the credit by treating all of wMrs.
Lopert's wages as her earned inconme rather than treating
it as comunity property and dividing it equally between
husband and wife. The form and instructions provided
by respondent for 1978 did not indicate that community
property should be divided between the spouses.

Respondent determined that Ms. Lopert's wages
were community property, and as such, should have been
allocated equally to the spouses for purposes of deter-
m ning whether they were entitled to a retiiement incone
credit. As a result of the allocation of Ms. Lopert’'s
wages, each spouse was treated as having received earned
income in the amount of $4,873.66, and neither was
entitled to any retirenment income credit. Appellants
protested the disallowance of the credit, and the denia
of the protest led to this appeal.

Section 17052.9 of the Revenue and Taxation
Code provides a credit for a person receiving a pension
under a public retirement systemif certain conditions
are met. One of these conditions is that an individua
under 72 years of age must not have earned incone exceed-
ing a specified anmount. (Rev. & Tax, Code, § 17052.9,
subd. (e) (5)(B).) The anount. which an individual can
earn i s dependent upon his age, marital status, and the
type of return filed. (Rev. & Tax. Code, § 17052.9,
subds. (e} (5), (e){(6), & (e)(7).) The anount all ocated
to each of appellants by respondent, $4,873.66, exceeds
t he maxi mum earned incone allowed for a married person
under age 62 filing a joint return.

W have previously decided two appeals with
substantially identical facts, and conclude that these
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deci sions control the instant appeal. (Appeal. _of C. and
B.F. Blazina, Cal. St. Bd4d. of Equal., Cct. 28, 1980;
Appeal of Merlyn R. and Marilyn A Keay, Cal. St. Bd. of
Equal ., Dec. 9, 1980.) I'n both of These appeals, the

t axpayers argued that earned incone should be allocated
entirely to the spouse who actually earned it, even if
the incone is community property- W held that any
earned income which is community property mnust be
equal ly allocated between spouses to determine if a
person receiving a public retirenent pension is entitled
to a retirement incone credit and, if entitled, to
determ ne the amount of such credit. Thus, respondent
correctly allocated Ms. Lopert's wages between appel-
lants, and neither appellant is entitled to a retirenent
income credit.

Appel | ants argue that respondent should be
estopped fromdisallowing their retirement incone credit
because the formand instructions provided by respondent
in 1978 were msleading in that they did not state that
community property nust be allocated between spouses.

The doctrine of estoppel is applied against a
gover nnent agency on&% when the el enents of estoppel are
clearly present and when estoppel is needed to prevent
serious injustice. (United States Fidelity and Guaranty
Company v. State Board of Equalization, 47 (al.2Z2d 384
[303 P.2d 1034] (71956).) Since estoppel is an affirma-
tive defense, the person claimng it has the burden
of proving the existence of all of the elements of
est oppel . (Appeal of U.S. Blockboard Corporation, Cal
St, Bd. of Equal., July 7, 1967,) W find that appel -
| ants have not net this burden, and that the doctrine
of estoppel is not applicable in the instant appedl.

Weagree with appellants that respondent’®s
1978 formand instructions were msleading in that they
omtted any reference to the comunity property |aws.
However, the doctrine of estoppel is not applicable
nmerely because one party has msled another. Rather,
there are additional elements which nust be proved.
The party to be estoEped nust have been aware of the
true facts and nust have intended that the other party
rely upon his statement. The person seekingan estoppel
nust have been unaware of the true facts and nust have
been injured because he relied upon the other party's
m srepresentation or om ssion. (City of Long Beach v.
Mansell, 3 Cal.3d 462 (91 Cal.Rptr. 23, 476 pP.2d 4231
(1970).) Unless all of these elenents are provel-3,
respondent cannot be estopped. W find that appellants

~302-



Appeal of Robert C. and Betty L. Lopert

have not shown any evidence indicating that they
relied to their detriment on respondent's form and
i nstructions.

Detrinental reliance is present only if, as
a result of respondent's om ssion, the taxpayer takes
action which leads to increased tax liability. (%P%em
of Priscilla L. Canpbell, Cal. St. Bd. of Equal., Fe

8, 1979.) 1In the rnstant appeal, appellants were not
entitled to the retirement incone credit because Ms,
Lopert's wages were conmunity property. In order to

prove detrinmental reliance, appellants would have to
establish that Mrs Lopert's wages were classifiable as
conmunity property onlybecause of appellants' reliance
on respondent's inconplete instructions and forms. They
cannot do this since the wages constituted conmmunity
property irrespective of the m sleading contents of
respondent's formand instructions. Thus, It IS
apparent that appellants took no action in reliance on
respondent's form and instructions which increased their
tax liability. This conclusion is in accord with this
board's decisions in the Appeal of C. and B. F. Bl azina,
supra, and the Appeal of Merlyn R and Marilyn A. Keay,
supra.

Since appel l ants have not proven detrinental
reliance, respondent cannot be estopped from disallow ng
the retirement inconme credit, Therefore, respondent's
action in this matter nust be sustai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxati on
Code, that the action of the Franchi'se Tax Board on the
protest of Robert C. and Betty L. Lopert against a pro-
posed assessnent of additional personal income tax in
the amount of $374.99 for the year 1978, be and the sane
I's hereby sustained.

Done at Sacranmento, California, this 5th day
of January | 1983, by the State Board, of Equalization

wi th Board Members Hr. Reilly, M. Dronenburg, and M. Nevins
present.
, Chairnman

,  Member
Ernest 5. Dronenburg, Jr. , Menber

Ceorge R Reilly

Ri chard Nevi ns . Member

, Menber
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