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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
HAROLD L. AND WANDA G. BENEDI CT )

For Appellants: Harold L. Benedi~t,
in pro. per.

For Respondent: John A Stilwell, Jr
Counsel

OPI1 NI ON

This appeal is nmade pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Harold L. and
Wanda G. Benedict against proposed assessnents of addi-
ti onal personal incone tax in the amounts of $2,240.17
and $942.32 for the.years 1976 and 1977, respectively.
During the course °fthese proceedings, the ampunts have
been paid; therefore, in accordance with section 19061.1
of the Revenue and Taxation Code, we are treating the
appeal as an appeal fromthe denial of clainms for refund.
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The issues raised by appellants' appeal are:
(1) whether respondent's proposed assessnents were
barred by the statute of Iimtations, (2) whether appel-
lant Harold L. Benedict was a resident of California
whil e enployed in Australia during parts of 1976 and
1977, and (3) if so, whether respondent should have
al |l owned away-fromhone |iving expenses.

In the years imedi ately preceeding the two
years now on appeal, appellants owned and maintai ned
their home in MIlbrae, California, and considered
t hensel ves residents of California. Harold L. Benedict
(hereinafter appellant) was a flight engineer enployed
by Pan American Wrld Airways, Inc. Appellant was
registered to vote in California, held a valid
California driver's license, maintained checking and
savi ngs accounts here, owned a California registered
automobi l e, and al so owned and operated an aircraft
rental business |located in San Jose, California.

Early in 1976, Pan Anmerican assigned appell ant
to its Sydney, Australia, base station to be enpl oyed
as a flight engineer on various Pan American flights
bet ween points in the South Pacific. The labor rela-
tions agreenent between Pan American and its flight
engi neers did not permt Pan Anerican to nmake a foreign
assignment, such as appellant's Sydney assigament, for
| onger than three years unless there was a nutual
agreenment for a |longer assignment between the assigned
engi neer and Pan American. Appellant states that at the
time he left for Sydney, he expected to be required to
stay there for the full three year period. Appellant
further states that he al so expected to exercise an
option to remain based at Pan Anmerican's Sydney station
until 1983, when he intended to then retire, sell al
his property in california, and reside thereafter on his
property at Incline Village, Nevada.

Appellant left California for Australia on
April 26, 1976. He left all his personal property in
California except his clothing. Wwhnda G Benedict
his wwfe, remained in California, She had a term nal
illness, Huntington's Chorea, which prevented her from
being admtted into Australia as a resident alien.
Appellant continued to nmaintain California checking and
‘savings accounts, and returned to California each nonth
to take care of his wfe's bills: his wife's illness
caused her speaking and witing disabilities. Al though
appel lant did not hold a valid California driver's
1 cense during 1976, he continued the California
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registration of his car. Appellant did not nove the car
to Australia, which he explained requires right hand
drive vehicles,

Pan American decided to di scontinue base
station operations in Sydney in 1977 and reassi gned
appel I ant back to California. Pursuant to that
reassi gnnent, appellant returned to California on
March 1, 1977.

Appel lants tinely filed joint part-year
personal income tax returns for calendar years 1976 and
1977. The return for 1976 was filed on April 14, 1977.
The return for 1977 was filed on April 7, 1978.

Based upon information requested by respondent
and supplied by appellant, respondent determ ned that
appel lant had been a full tinme California resident
during 1976 and 1977. Respondent reconputed appellants’
tax liabilities for those years using total yearly
inconme and total item zed deductions, and on February 9,
1979, issued notices of proposed assessnent for those
years. Appellant filed a protest. After a hearing on
the protest, respondent reaffirmed its proposed assess-
ments. Appellant paid the full amount of the proposed
assessnents, This appeal followed in due course.

Section 18586 of the Revenue and Taxati on

Code, the statute of limtations for proposed assess-
ments, provides in pertinent part:

. . every notice of a proposed deficiency
assessment shall be mailed to the taxpayer
within four years after the return was filed.
No deficiency shall be assessed or collected
with respect to the year for which the return
was filed unless the notice is mailed within
}he Efur year period or the period otherw se
i xe

Since the proposed deficiency assessnents for
both years in question were issued on February 9, 1979,
they were well within the applicable limtation
peri ods.

Section 17041 of the Revenue and Taxation Code
i nposes a personal income tax on the entire taxable
incone of every resident of this state, Section 17014,
subdi vision (a), of the Revenue and Taxation Code
defines "resident" to include:
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(1) Every individual who is in this
state for other than a tenporary or transitory
pur pose.

(2) Every individual domciled in this
state who is outside the state for a tenporary
or transitory purpose.

Section 17014, subdivision (c), states also that:

Any individual who is a resident of this
state continues to be a resident even though
tenporarily absent fromthe state.

Respondent's regul ati ons explain that whether
a taxpayer's purpose in entering or leaving California
is tenporary or transitory in character is essentially a
question of fact to be determ ned by exam ning all the
circunst ances of each particular case. (Cal. Admn.
Code, tit. 18, reg. 17014-17016(b); Appeal of Ant hony V.

and Beverly Zupanovich, Cal. St. Bd. of Equal., Jan. 6
1976.) The regulations further explain that the under
lying theory of California's definition of "resident" is
that the state with which a person has the cl osest con-
nections is the state of his residence. (Cal. Adnmn.
Code, tit. 18, reg. 17014-17016(b).)

I n accordance with these regul ations, we have
hel d that the connections which a taxpayer maintains
with this and other states are an inportant indication
of whether his presence in or absence from California
is temporary or transitory in character. ( eal of
Richards L. and Kathleen K. Hardman, Cal. St. Bd. O
Equal ., Aug. 19, 1975.) Sone of the contacts we have
consi dered relevant are the nmaintenance of a famly
hone, bank accounts, business relationships, voting
registratiﬁn, pPssesFion of a Ioc?%;driver's Iicen?e,f
and ownership of real property. ee, e.g., Appeal o
Ber nard and Eblen Ferngndgz, %al. St. Bd. of Equal.
Jure 2, 1%31; Appeal of Arthur and Frances E. Horrigan,
Cal. St. . of Equal., July b6, 1971; Aggeal of
Walter W and Idan, Jaffee}/etc., Cal . St. Bd. of
Equal ., July 6, 1971 .)wehave held that so long as an
i ndi vi dual had the necessary contacts with California,
enpl oyment rel ated absences from California were tenpo-
rary and transitory in nature. (Appeal of Duane H

Laude, Cal. St. Bd. of Equal., Ccf. 6, 1976; Appeal of
John Haring, Cal. St. Bd. of Equal., Aug. 19, 1975.)
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Cearly, appellant's absences from California
were required by his enploynent. So we nust conpare
appel lant's other connections with Australia with his
connections with California to determ ne whether or not
appellant's California residence was retai ned. Appel-
.lant has not provided any evidence of having established
any connections of a permanent nature in Australia.
There appel l ant rented a furnished apartnent and main-
tai ned bank accounts and a tennis club nenbership. In
California, appellant owmed a house and car, naintained
bank accounts, supported an ill and disabled w fe who
remai ned a California resident, and returned nonthly to
Fay his wife's bills and otherw se assist her. Appel-

ant's connections with California appear to be signifi-
cantly greater and nore permanent in nature than those
with Australia. So we nust conclude that he remained
a California resident whose absence fromthe state was
tenporary and transitory.

Appel l ant alleges that the Internal Revenue
Service has ruled that he was a bona fide resident of
Australia, but he has not provided any evidence to
support this statement. In any event, such a determ na-
tion by the Service would not ge very relevant on the
i ssue of appellant's California residency now before us
because the state and federal |aws are not the sane.

Finally, appellant contends that respondent
shoul d have allowed a deduction for away from hone
living expenses. Section 17202, subdivision (a) (2),
of the Revenue and Taxation Code all ows deductions for
ordinary and necessary traveling expenses, including
amounts expended for neals and | odging incurred while
the taxpayer is "away from home in the pursuit of a
trade or business." In order to qualify as a deduction
the traveling expenses nust be: (1) reasonabl e and
necessary: 22; incurred while the taxpayer is "away from
home; " and (3) directly connected Wwth carrying’ on the
trade or business of the taxpayer or his enployer.
(Comm ssioner v. Flowers, 326 U S. 465 [90 L.Ed. 203]
(19462; Appeal of Francis L. and Mary J. Stein, Cal. St.
Bd. of Equal., Aug. 16, 1977; Appeal of Roy Chadw ck,
Cal. St. Bd. of Equal., Cct. 7, 1I974))

Because the deduction authorized by section
17202(a)(2) is limted to away from hone business travel
expenses, the "home" for the purposes of the deduction
is generally considered to be the place of an individ-
ual 's enploynment rather than the place of his domcile.
(Lloyd G Jones, 54 T.C. 734 (19/0); cf. Annot. Federal
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Income Tax: Deductibility of Traveling Expenses (1959)
3 L.E4.2d4 1570.) For approximately ten nonths, appel-
Lant's pl ace of enploynent was Pan Anerican's Sydney
ase.

When an individual sinply maintains two
separate living places, one near and one far fromthe
pl ace of regular enploynment, the additional |odging and
the travel expenses between the living places and the
pl ace of enploynent are not deductible away from hone
busi ness travel expenses. (O'Toole v. Conmi ssioner, 243
F.2d 302 (2d Cir. 1957).)

Under the circunmstances, we nust sustain
respondent’'s action.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the clainms of Harold L. and Wanda G. Benedict for
refund of personal incone tax in the amounts of $2,240.17
and $942.32 for the years 1976 and 1977, respectively, be
and the same is hereby sustained.

Done at Sacramento, California, this 5th day
O January , 1982, by the State Board of Equalization,

W th Board Members M. Reilly, M. Dronenburg, and Mr. Nevins
present.

, Chai rman
George R. Reilly , Menber
Ernest J. Dronenburg, Jr. . Menber
Ri chard uevins , Menber

» Menber
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