T

BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)

]

CALVI N VASE VALRI E )

For Appel | ant: Vi ctor Shernman
Attorney at Law

For Respondent: Carl G Knopke
Counsel

OPI1 NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protests of Calvin Vase Valrie
agai nst proposed assessnents of additional personal in-
cone tax in the anounts of $16,590.00 and $8,005.76 for
the years 1976 and 1978, respectively, and pursuant to
section 18646 of the Revenue and Taxation Code fromthe
action of the Franchise Tax Board in denying the petition
of Calvin Vase Valrie for redeterm nation of a jeopardy
assessment of personal income tax in the anount of
$48,490.00 for the year 1977.
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After receiving information froma confiden-
tial informant that appellant Calvin Vase Valrie was
selling heroin, the Los Angeles Police Departnent
arrested appellant on February 27, 1978, at his resi-
dence. Therethe police found one-half a kil ogram
of heroin, $56,376 in cash, and articles used in the
narcotics trade, such as a triple beam bal ance scal e,
baggi e sealers, sifters and Coca-Col a cans contai ning
conceal ed glass bottles. On February 28, 1978, respon-
dent received an affidavit fromthe police informnt
t hat appellant sold between five and ten kil ograns of
heroin a week, "pulled down" about $100,000 a nonth
and gave big cocaine parties.

On April 16, 1978, appellant was arrested for
conspiracy to sell narcotics. Police inpounded $35, 470
found in appellant's car at the time of the arrest. At
the police station follow ng appellant's arrest, respon-
dent's representative heard appellant tell a Los Angeles
Sheriff's deputy:

1.  That in 1977 'he made $500, 000 from
giving "coke" parties;

2. That in 1977 he grossed $250,000 from
two ganbling houses he owned,;

3. That in 1977 he earned $70,000 from a
janitorial business he owned;

4, That in 1977 he put $10,000 down on a
new 450SL Mercedes-Benz

5, That in 1976 he won $160,000 at Caesar's
Pal ace:

6. That he paid $14,000 cash each for
two 1972 Cadillacs and a new Miustang; and

7. That he owns a house in an expensive
nei ghbor hood.

Wth this information, respondent estimated
that appell ant had $500, 000 of taxable incone for 1977,
and that collection of the tax would be jeopardized in
whol e or in part by delay. On April 16, 1978, respon-
dent issued a jeopardy tax assessment. At 9:30 p.m on
that date, respondent served an Order to Wthhold on the
Sheriff's office and collected $35,470. Forty minutes
| ater, appellant's attorney presented the Sheriff's
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office with appellant's signed assignment of the $35,470
to the attorney's law firm.

After aﬁpellant petitioned for a reassessnent,
respondent asked himto furnish a financial statement
and an explanation of the incone which he derived from
the sale of narcotics. On Septenber 29, 1978, appellant
submtted a financial statement in which he stated that
in the years 1976, 1977 and 1978, he made $25,000 per
year ganbling, $30,000 fromhis janitorial services
conpany, and that his wfe made $25,6200 per year. The
statement contained no information relating to the sale
of narcotics. On January 11, 1979, appellant's attorney
told respondent that appellant had not filed any tax
returns in the past five years and that nost of his
income was from ganbling.

On May 4, 1979, respondent issued Notices of
Proposed Assessnentagainst appellant in the anmounts
of $16,590 for 1976 and $8,005.76 for 1978. On May 9,
1979, appellant protested these assessnents, and his
representative told respondent that appellant's incone
gor t he past several years had been fromthe sale of
rugs.

On June 16, 1979, a confidential informant
tol d respondent that appellant owned.two or three
ganbling houses, that appellant made $700,000 iri 1976,
that the last half of 1977 and the first half of 1978
were very profitable for appellant as a result of his
deals in heroin and cocaine, and that appellant sold his
ganbl i ng houses in 1978.

After consideration, respondent affirmed its
assessments for 1976 and 1978 on August 8, 1979, and on
August 10, 1979, affirmed its jeopardy assessnent for
1977, except for the addition of a standard deduction
not fornerly included in the conmputation of the anount
due for that vyear.

The California Personal |ncome Tax Law
requires a taxpayer to state specifically the itens and
amount of his gross inconme during the taxable year
G oss incone includes gains derived fromillegal activi-
ties, including the illegal sale .of narcotics, which
must be reported on the taxpayer's return. (Uni ted
States v. Sullivan, 274 U.S. 259 (71 L.Ed. 10377 (1927);
Farina v. McMahon, 2 Am.Fed.Tax.R.2d 5918 (1958).)
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In the absence of taxpayer-maintained records
which will enable the taxpayer to file accurate returns,
t he Franchise Tax Board is authorized to conmpute incone
by whatever nethod will, in its opinion, clearly reflect
the incone. (Rev. & Tax. Code, § 17561, subd. (b);
Breland v. United States, 323 r.2d 492 (5th Gr. 1963);
Harold E. Harbin, 40 T.C 373 (1963); Appeal of John and
Codelle Perez, Cal. St. Bd. of Equal., Feb. 16, 1971.)

The determ nation of a deficiency by the
taxing authority is presumed correct, and the burden is
on the taxpayer to prove that the correct income was an
anmount | ess than that on which the deficiency assessment
was based. (Kenney v. Conmissioner, 111 rF.2d 374 (5th
Cr. 1940); Appeal of John and Codel | e Perez, supra.)
No particular nmethod of reconstructing incone is re-
quired, since the circunstances wll vary in individua
cases. (Harold E. Harbin, supra.) The existence and
anmount of unreported income may be denonstrated by any
practical nethod of proof that is avail able. (See,

e.q.. Davis v. United States, 226 r.2d 331 (6th Cr.
19%5; Agnel ino v. Conmm ssioner, 302 F.2d 797 (34 Gr.
1962); Tsaac T. Mtchell, § 68,137 P-H Meno. T.C
(1968), affd., 416 F.2d 101 (7th Cir. 1969); Appeai of
John and Codel |l e Perez, supra; Appeal of Walter L.
Johnson, Cal. St. Bd. of Equal.-, Sept. 17, T373.)

Appel I ant chal | enges the anounts of the
assessments on the ground that respondent's estinmates of
appel lant's income are not supported by docunentation
such as bank records or cancelled checks. But appellant
has not denonstrated that the anpbunt of the assessments
are incorrect. Furthernore, respondent's assessnment of
tax for the year 1976 is based on an estimted taxable
income of $160, 000, which is equivalent to appellant's
statenment of ganbling w nnings during that year w thout
consi dering any other possible income producing activi-
ties which appellant nmay have pursued during that year.
Respondent's assessnent of tax for the year 1977 is
based on an estimted $450,000 in adjusted gross incone,
which is not unreasonable in the |ight of appellant's
admitted gross incone of $750,000 from "coke" parties,
and fromganbling and janitorial enterprises. Respon-
dent's assessnent of tax for the year 1978, based on an
estinmated taxable income of $82,376, is not unreasonable
in the light of the expenditure-net worth nethod of
estimating incone as equivalent to the anmount of cash,
$53,376, plus the estimated cost of a kil ogram of
her oi n, $20, 000, seized from appellant at the tinme of
his arrest on February 27, 1978, plus estimated cost of
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living of $1,500 a month for four months. That estimate
did not include the additional $35,470 in cash or the
estimated cost of the one-half kilogram of heroin seized
from appellant at the time of his arrest on April 16,
1978. Nor are the estimates for 1977 and 1978 unreason-
able in the light of the informant* statement that
appellant had an income of $100,000 per month during the
last half of 1977 and the first half of 1978. Accord-
ingly, we must sustain respondentS assessments.

Appellant>s counsel also challenges the
assessments on the ground that the funds respondent
collected from the Los Angeles Sheriffs Department on
April 16, 1978, were funds belonging to the appellant®
law firm and not belonging to appellant. Appellant’
law firm states that appellant owed it $43,000 pursuant
to a retainer agreement, and that $15,000 of the $35,470
was owned by the law firm but provided to appellant as a
trustee. Therefore, appellant™ counsel argues, respon-
dent should return the funds to the law firm rather than
apply those funds against the tax liability of
appellant.

The claim of the law firm that respondent
misappropriated its property does not appear to be part
of the appeal of Calvin Vase Valrie, whose wppeal is
pursued under sections 18593 and 18646 and is concerned
solely with the amounts of appellant> tax liability
for the years in question. Accordingly , we decline to
consider the firms argument as part of the instant
appea 1.
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of the board on tile in this proceeding,

ORDER

Pursuant to the views expressed in the opinion

appeari ng therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the actions of the Franchise Tax
the protest of Calvin Vase Valrie against proposed

assessments of additional personal inconme tax in the
anounts of $16,590.00 and $8,005.76 for the y
and 1978, respectively, and pursuant to section 18595 of

t he Revenue and Taxati on Code,

and good cause

Board on

years 1976

that the action of the

Franchi se Tax Board in denying the petition of Calvin
Vase Valrie for redetermnation of a jeopardy assessment

of personal
the year 1977,

o

r.

Done at Sacranmento, California,

Nevins and Mr. Cory present.

Ernest J. Dronenburc, Jr.

income tax in the amount of $48,490.00 for
be and the same is hereby sustai ned.

this 10thday
Decenber, 1981, by the State Board of Equalizati on,
Wi th Roard Merbers Mr. Dronenbura, Mr. Reilly, Mr. Bennett,

’

Georae N. Reilly

f

WIlliam 1. Bennett

Pichard@ Nevins

!

Kennet h corv

4

-256-

Chairman
Menmber
Menber
Menmber
Menmber




