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OPI NI ON

This appeal is nmade pursuant to section 18646
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board in denylnP the petition of Da
Haybron for redetermnation of a jeoFardy assessnent of
personal income tax in the amount of $23,740.00 for the
period entending from January t, 1977 to Septenber 28,

1977.
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The sole issue of the appeal is whether
respondent's jeopardy assessnent was reasonabl e.

The facts formng the basis of the jeoeardy
assessment are as follows. On Septenber 28,1977,
Det ective Howard Vel asco of the San Fernando City Police
Departnent and |nvestigator Applegarth of the Los
Angeles City Police Departnment arrived at the residence
of one Patrick Wite after having received information
that 50 pounds of Col onbian marijuana was present at the

resi dence and that a disagreement was taking place
between Wiite and two unidentified marijuana suppliers.
The suppliers were described as two mal e Caucasi ans who
had arrived at the residence in a Chevrol et autonobile
with a roof rack and Ohio license plates. As the two
| aw enforcement officials arrived at the Wite
resi dence, two individuals meeting the description of

"t he suPpllers exited the home and entered a parked
Chevrolet with a roof rack and Chio license plates. The
driver, later identified as appellant, Dal bron,
carried a briefcase into the vehicle. After the two

.~ drove away, the officers arrested Patrick Wite at the

" residence in the possession of approximtely 50 pounds
of Col onbi an mari | uana.

After the arrest of Wite, the car driven bK
appel | ant was stoeﬁed for a traffic violation by another
police officer. e officer, after being infornmed of
Wite's arrest, escorted the Chevrolet and its occupants
back to the Wite residence and upon searching the trunk
of the vehicle, discovered the briefcase earlier carried
by aPPeIIant as well as another briefcase belonglng to
appel [ ant's passenger, Robert Barker. The briefcase
determ ned to belong to appellant contained approxi-
mately $39,500.00 in cash and m scel | aneous papers.
| ncl uded anmong the papers were handwitten records and
"buy notes" for apParent California marijuana sales
contacts. There also was a receipt, in appellant's
name, for an $8,500.00 cash. purchase of a sports car on
Septenber 24, 1977; the sports car was purchased in
Pasadena, California." On the basis of this evidence,

Rpellant and his passenger were arrested on crimnal
arges of possession of narijuana for sale.
Subsequent to the filing of this appeal, appellant
pl ead quilty to the charge of feloneous possession of
concentrated cannabis.)

a
c
(

, The, police notified respondent of appellant's
arrest on Septenber 28, 1977. Respondent.was al so told
that'records 'obtained at thgq tinme of the arrest showed
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that, in a two-week period, appellant had sol d approxi -
mat eiy 731 pounds of narijuana, 100 pounds tit $315.00
per pound resulting in $31,500.00, and 631 pounds at an
average of $375.00 per pound resulting in $236,625.00.
Therefore, the police determned the total amount of
drug sales was $268,125.00, The police also indicated,
however, that of the total sales, only $170,832.00 had
actual |y been received at the time of the arrest. The
police supplied this information to responderit and addi-
‘tionally stated that an acconplice, Patrick white, was
providing corroborating information as to appellant's
sales activities. It was stated also that \Wite had
received a consignnment of approximtely 50 pounds of
marijuana from appellant's distributor that sane day.

Upon | earning the above, respondent determ ned
that appellant's marijuana dealings resulted in taxable
California source income for the period January 1, 1977
t hrough Septenber 28, 1977. It was further determined
t hat the collection Of tax on appellant's income woul d
be jeopardized in wholg or in part by delay. Based on
the police supinl_led i nformation, respondent estimated
appellant's California source taxable income to be
$117,000.00 during the subject period and issued a
j eopardy tax assessnent on Septenber 28, 1977; in the
amount of $10,310.00. Respondent's determnation of the
taxabl e inconme was reached by allow ng appellant a cost
of goods sold deduction of 31.5 percent ($53,832,00) of
the $170,832.00 in previously nentioned actual
receipts.

~ Later that same day, however, respondent had

opportunity to conduct its own exam nation of the evi-
dence, and as a result, determned that a revised.total
t axabl e income of $224,000.00 Was in order. A portjon
of the confiscated records referred to prior trips to
California in April, My, June, July and August.
Furthernore, acconplice Wiite stated to respondent's
tepresentatives that appellant had al ready realized
$250,000.,00 in profit on seven pridr trips.to California
during 1977. Wite also stated that appellant Was a
mpj or marijuana dealer, active in California at least
since February of 1977, and that he (Wite) had
Bersdnally visited a warehouse appel l'ant |eased in San

ego for storage of the marijuana. Whjte furthe;
stated that Haybron had often bragged about-ail the
money he had made and all the fine hotels in Which he
had stayed. |t was thereafter determined that if
appel I ant had ni ade $250,000.00 profit on Seven pridr
sales trips to California, his profit per trip was at
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| east $35,714.00. On the basis of Wite's statenents
and the seized records, respondent estimated that
appel l ant had made at |east thr :e such prior trips, and
on this basis determned that appellant had additional
taxabl e California source inconme of $107,000.00
($35,714.00 X 3 = $107,142.00).) Therefore, a second
jeopardy assessnent in the anount of $11,770.00 was
I ssued on Septenber 28, 1977. An "Oder to Wthhold" in
this anmount was served upon the police, and the total
amount W thhel d, $22,080.00, was obtained fromthe
police on the follow ng day, Septenber 29, 1977.

~ Subsequently, respondent discovered that the
second jeoPardy assessnent reflected an incorrect
spelling of appellant's surnane and an incorrect tax
amount. - The correct tax amount was $13,430.00.
Respondent therefore reissued the second assessment on
Cctober 18, 1977, reflecting the necessary corrections.
An "Order to Wthhold" for the portion of the corrected
-tax which had not been previously obtained, $1,660.00,
was served upon the police but no funds were received.

Appel l ant petitioned for reassessnent on
October 11, 1977, after which tine respondent attenpted
to gain additional information from appellant as to the
anount of California income earned fromthe sale of
marijuana. In response appellant submtted a financial
statement and questionnaire on April 18, 1978, in which
he decl ared taxable incone of $40,600.00.. On February
5, 1979, appellant filed a 1977 California nonresident
personal income tax return in which he redeclared incone
of $40,600.00,buti nvoked the Fifth amendnent wth
respect to the "business activity" and the "product”
fromwhich this income was earned. He also Indicated on
his tax return that he was present in California onlr
from Septenber 4, 1977 to September 28, 1977.' Appel[ant
then sent respondent a demand |etter requesting refund
of $20,566.90 of the tax w thheld. Respondent felt that
- the docunents submtted by appellant were irreconcil-
able with the aforementioned evidence obtained by the
police and therefore requested further explanation bK
appel lant.  Appel | ant responded by naintalning that he
woul d "refuse to answer any questions concerning the
books and records on the grounds that the answers may
tend to incrimnate him Respondent thereafter
affirmed its Aeopardy assessnents on gJuly 30, 1979, from
which .action thi s appeal has been made.
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_ Revenue and Taxation Code section 18641, which
Is substantially simlar to conparable federal |aw,
provides that if respondent, r anchise Tax Board, finds
that either the assessment or the collection of tax ma
be jeopardized b% delay, it may nmail or issue notice o
the finding to the taxpayer with a demand that the tax
or deficiency declared to be in Jeopardﬁ be paid inmme-
diately. Respondent may al so declare the taxable period
of the taxpayer immediately termnated and demand the
tax due for that period. Rev. & Tax. Code, § 18642.)

_ ‘Both the federal and state incone tax regula-
tions require each taxpayer to maintain such accounting
records as will enable himto file a correct return
(Treas. Reg. § 1.446-1(a)(4); Cal. Adnmin. Code; tit. 18,
reg. 17561, subd. (a)(4%.) | f the taxpayer does not

mal ntain such records, the taxing agency is authorized
to conmpute his inconme by whatever nethod will inits
judgnment clearly reflect income. (Rev. & Tax. Code

§ 17561, subd. (b).) The existence of unreported inconme
may be denonstrated by any practical nmethod of proof
that is available. (Davis v. United States, 226 F.2d
331 (6th Gr. 1955); Appeal of “John and Codel | e Perez,
Cal. St. Bd. of Equal., Feb. 16, I9/1.). Mafhemailca
exactness is no't required. (Harold E. Harbin, 40 T.C
373, 377.) Furthernore, a reasonable reconstruction of
income is presumed correct, and the taxpayer bears the
gyrpen OEZ%YOVIng455 ezgﬁ?egﬂfh (Breland v. United

at es, F.2d : Cir. 1963); Appeal_of

Marcel C. Robles, Cal. St. Bd. of Equal., June Z8;

1979.) The presunption is rebutted, however, where the
reconstruction is shown to be arbitrary and excessive or
based on assunptions which are not supported by the

evi dence. (Shades Ridge Holding Co., Inc., ¢ 64,275 P-H
Meno. T.C (7964), aiTd. sub.nom Florerra v.

Comm ssioner, 361 F.2d 326 (5th G r. 1966).)

_ _ Aﬁpellant's position is that respondent's pro-
ection nmethod of reconstructing his incone is incorrect
or several reasons. First, appellant argues that

respondent's assessment Of hi s incone in excess of

$200,000.00 was unreasonable in view of the fact that

he hel d nonresident status previous to the time of his

arrest and was present in California only for three

weeks during the period in question. W do not agree

The facts of this case' support the conclusion
that appellant was present in California on severa
occasions prior to the one that resulted in his arrest,
and that on all these trips to California, he was
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involved'in the sale of marijuana to a degree supportive
of respondent's assessments. The factorssupporting
this determnation are the follcwing: (1)Statenents

by acconplice Wite that appellant had already realized
$250,000.00 in profit on several prior trips to
California; (2) statenments nade by Wite indicating that
appel lant sold only in California because the prices
were better', comng out to the state once a nonth with
Uﬁ to 1,000 pounds of marijuana; (3) statements by Wite
that appellant |eased warehouse storage space in
California to store the marijuana: (4) notations from
appel l ant' s notebook indicating that at |east five prior
maj or marijuana selling trips had been made by .appellant
to California during the appeal period; and (5) the cash
pur chase by appellant of an $8,500.00 sports car on
‘September 24,.1977, in which transaction appellant gave
a 'Pormona, California address. On the basis of these
factors it was reasonable for respondent to reach the
conclusion it did concerning the amount of appellant's

i ncome earned from California Sources.

Appellant's next contention is that even if
the $200,000.00 plus income exists and is taxable “in
California, the entire anmount shoul d not be attributed
to him He argues that since other individuals were
also arrested, the incone should be allocated anongst
all of them' W disagree. Although there was certain
i ncul patory evidence against the other individuals
arrested, the "buy notes" ugon whi ch nuch of
respondent's assessment is based were found in
appel lant's briefcase, and thus |inked specifically to
him ~ Furthernore, Whjte's unchallenged statenents al so
attribute the income in question to appellant.
Therefore, respondent’s actionin allocating the incone
entirely to aﬂPeIIant was not unreasonabl e and appel |l ant
has not brought forth evidence, presumably within his
control, which would overcome the presunption of
correctness attached to respondent’'s allocation.

. A third argunent advanced by appellant is that
the information supplled by one of the arresting offi-
cers, Velasco, should be conmpletely discredited due to
the fact that a charge of enpezzlement of public funds
was later filed b¥_the Los Angeles District Attorney's
O fice against Oficer Velasco in connection with his
all eged theft of a portion of the nonies found in
appellant's briefcase. W find no nerit in this
argunent.  The information used by respondent in
cal cul ating appellant's income was obtained al most
entirely from sources independent of Velasco (i.e.,
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appel lant's own records plus Wite's statenments).
Moreover, the information provided by Vel asco was
conpl etely corroborated by infrrmant White's Statenents.
Fer these reasons the question of velasco's cul?ability
in taking any funds is irrevelant to this (appeal.

Lastly, appellant contends that he cannot be
required to make a correct reporting nor explainor
interpret his seized records as such actions would
confront himwth "substantial hazards of self-incrim-
nation." Again, this argument has no merit. A party's
refusal to answer questions on the grounds of p055|bYe
self-incrimnation can give rise to an inference that a
truthful answer to the question would have supported the
opposing party's factual contentions. (Fross v. Wtton
3 Cal.2d 384 [44 p.2d 350} (1935); Appeal of Russel H.
and Tanya E.-Racine, Cal. St. Bd. of~Equal,,, April 17,
1965 )

o On.the basis of the foregoing, it is our
opinion that the reconstruction of income made by
respondent carried the presunption of correctness and
appel l ant has not satisfied his burden of showing it to
be incorrect. The information formng the basis of this
reconstruction, such as dates and approxi mate nunber of
sal es trlps made by appellant, were determned directly
from appellant's own records. Respondent's estination
of the price received by appellant for the sale of the
I l1egal ?oods and the determnation of his ﬁrof|t was
derived rpn1aBpeIIant's records and from the inforna-
tion supplied by appellant's acconplice, Patrick Wite.
Wiere appropriate, respondent allowed appellant a 31.5
percent cost of goods deduction. Appellant has failed
to show any of these determ nations to be erroneous.. W
conclude, therefore., that respondent was justified in
assum ng that appellant was a mjor drug deal er and
suPpllfrdMMOse I ncone reasonably equal ed the amount
est | mat ed.

. Consequently, we find no basis for reversing.
the action taken by respondent.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1 S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxati on
Code, that the action of the Franchise Tax Board in
denying the petition of Dal Haybron for redeterm nation
of a jeoPardy assessment of personal income tax in the
- anount of $23,740.00 for the period extending from
January 1, 1977, to Septenber 28, 1977, be and the sane
I's hereby sustained.

Done at Sacranento, California, this 29th day
of July ,1981, byt he State Board of Equalizati on,
with Board Members Mr. Dronenburg, M. Reilly, M. Bennett

and Mr. Yevins present.

Ernest J. Dronenburg, Jr. . Chai rman
George R Reilly . Menber
WIliam m, Bennett , Menber
Richard Nevins . Menber

, Menmber
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