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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )

)
JAMES H. ROONEY )
Appear ances:
For Appellant: Janmes H. Rooney
in pro. per
For Respondent: John A Stilwell, Jr
Counsel
OPI1 NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of James H. Rooney
agai nst a proposed assessnent of additional personal
incone tax in the amount of $228.16 for the year 1977.
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The sole issue is whether appellant qualified
for head of household status in 1977,

Appel | ant and his wife were separated on
February 23, 1977. Thereafter, an interlocutory judg-
ment for dissolution of marriage was issued on #Septemnber
7, 1977, a final judgment of dissolution of marriage was
not issued until January 16, 1978. Appellant clained
head of household status when he filed his personal
income tax return for 1977 nam ng his daughter as the
i ndi vidual qualifying himfor that status. Respondent
denied the claimed head of household status because
appel lant was still legally married at the end of 1977
and had not been separated from his spouse for the
entire year.

_ Section 17042 of the Revenue and Taxation Code
provides that in order to claimhead of household status
an individual nust be unmarried and maintain as his home
a househol d that is the principal place of.abode of an
i ndi vidual who is within specified classes of relation-
ship. In general, although a taxpayer is separated from
his spouse, he is still considered as being married for
purposes of claimng head of househol d status, unless,
at the close of the taxable year, he was legally
separated from his spouse under a final judgment of
di ssolution of marriage or |egal separation. (Appeal Of
Robert J. Evans, Cal. St. Bd, of Equal., Jan. 6, '
Appeal of G en A Horspool, Cal. St. Bd. of Equal.,
varch 27, 19/73.)

For years beginning on or after January 1,
1974, Revenue and Taxation Code section 17173 extended
the benefits of head of household status to certain,
married individuals. This was acconplished by consid-
ering a narried person as unmarried for purposes of
classification as a head of household when he |ives
separate and apart from his spouse during the entire
year and maintains a honme for a dependent child under
certain conditions. Al though appellant, who was stil
legally married on the |ast daK of 1977, did maintain a
hone for his dependent child, he cannot qualify as a
head of household because his spouse lived with him
during part of 1977.. (Appeal of Dale L. wilson, Cal.
St. Bd. of Equal., Sept.” 725, 1979, Appeal of Charley
Hurst, Cal. St. Bd. of Equal., My 4, 1978.)

Appel [ ant contends that he was legally
separated by virtue of an informal separation agreement
concl uded between himand his wife on March 21, 1977,
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and the subsequent interlocutoryn%udgnent for dissol u-
tion of narriage issued on September 7, 1977. There-
fore, appellant concludes, he was entitled to qualify as
head of household for 1977. W cannot agree. A judg-
ment for |egal separation is issued pursuant to G vi
Code section 4508 and is distinct fromthe inform
separation agreenent and the interlocutory Hudgnent for
di ssolution of nmarriage relied upon by appellant.

For purposes of claimng head of househol d

status, appellant remained married at the close of 1977.
The statutes and regul ations are specific in this
regard; in order to qualify as a head of household, the
t axpayer nust be legally separated pursuant to a final
judgnent of dissolution of marriage or |egal separation
at the end of the taxable year, or, if still legally
married at the end of the taxable year, he nust have
lived separate and apart fromhis spouse for the entire
year. Appellant sinply did not satisfy the statutor

requirements to claim head of household status for 1977.
Accordingly, respondent's action in this' matter nust be
sust ai ned.

‘
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding,' and good cause
appearing therefor,

| T |'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of James H. Rooney against a proposed assess-
ment of additional personal. income tax in the amunt of
$22t8"16 éor the year 1977; be and the sane is hereby
sust ai ned.

Done at Sacranento, California, this 23rd day
of June , 921, by the State Board of Equalizati on,
with Board Members M. Dronenburg, M. Reilly, M. Bennett
and Mr. Nevins present.

Ernest J. Dronenburg, Jr. . Chai rman
Ceorge R Reilly ,  Menmber
Wlliam M Bennett . Menber Q
Ri chard Nevins , Member
, Member
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