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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNIA

In the Matter of the Appeal of ;
VENDELL JENKI NS, sRr. )

For Appel | ant: Veendel | Jenkins, Sr
in pro. per.

For Respondent: Mark McEvilly
Counsel

OPI N1oN

. This appeal is made pursuant to section 19057,
subdi vi si on ?a), of the Revenue and Taxation Code from
the action of the Franchise Tax Board in denying the
claimof Wendell Jenkins, Sr. for refund of personal
incone tax in the amount of $503.00 for the year 1974.
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The sol e issue‘Presented by this appeal is
"whet her apellant's claimfor refund is barred by the
statute of limtations set forth in section 19053 of the

Revenue and Taxation Code.

o On or about Novenber 30, 1975, respondent
notified appellant that it had norecord of his having
filed a personal income tax return for the year 1974 and
requested that he submt the required return. \Wen
appellant failed to respond to this conmunication,
respondent issued hima notice of proposed assessment of
addi tional personal income tax based upon his unreported
1974 income; the notice becane final on April 3, 1976.
In September 1976, appellant's account was assigned to
respondent's collection bureau for resolution. Finally,
in ﬁUﬂUSt 1977, appellant paid the proposed assessnent
in full.

~On May 29, 1979; appellant submtted his 1974
personal inconme tax return to respondent. On his
return, appellant claimed that the amount of California
income tax withheld fromhis wages exceeded his total
tax liability by $503.00 and requested a refund in that
amount.  On Cctober 30, 1979, respondent issued a notice
of action notifying apPeIIant.that his claim for refund
for 1974 had not been filed within the period prescribed
bK section 19053 of the Revenue and Taxation Code and
that, consequently, it was barred by the statute of
limtations. Appellant's protest of respondent's deter-
mnation has resulted in -this appeal

In pertinent part, section 19053 provides as
fol | ows:

No credit or refund shall be allowed or
made after four years fromthe last day pre-
scribed for filing the return or after one year
fromthe date of the overpaynent, whichever
period expires the later, unless before'the
eX?lratlon of the period a claim therefor i S
filed by the taxpayer, . ..

Restndent contends that the above quoted |anguage of
section 19053 is mandatory and that under its clear
terms the |atest date on which appellant could have
timely filed his claimfor refund was April 15, 1979,
i.e., four years fromthe last day prescribed for the
fl|lnﬂ of his 1974 return. Appellant, while acknow edg-
ing that his claimfor refund was not filed within the
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period set forth in section 19053, argues that respon-
dent's denial of his claimis unjust under the circum
stances because his tax preparer failed to provide him

with the records necessary to file a tinely claimfor
refund.

I n numerous prior appeals we have had occasion

to deal with the issue presented by this appeal. (See,
e.g., Appeal of Manuel and Ofelia C. Cervantes, Cal.
St. Bd. of Equal., Aug. 1, 1974; Appeal of Estate of

Janes A Craig, Deceased, and Viola F. Craig, Cal. St
~Bd. of Equal., July 7, 1967.) In conforn1ty with the

interpretation given to conparable federal [aw, we have
consistently held that the statute of limtations set
forth in section 19053 nust be strictly construed and
that a taxpayer's failure, for whatever reason, to file

a claimfor refund within the statutory period bars him
from doing so at a later date, There is no reason to
reach a different conclusion in the instant appeal
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ORDER

Pursuant to the'views' expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

JIT |'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the.Revenue and Taxation T
Code, that the action of the Franchise Tax Board in
denying the claimof Wendell Jenkins, Sr. for a refund
of personal incone tax in the amount of $503.00 for the
year 1974, be and the same is hereby sustained. :

Done at Sacranento, California, this 23rd day ...
of June ,1981 by t he state Board of Equali zation,..
W th Board Members M. Dronenburg, M. Reilly, Mr. Bennett
and M. Nevins present. : _—

Ernest J. Dronenburg, Jr.. , Chairman
Ceorge R Reilly » Menber
WIlliam M Bennett , Member
Ri chard Nevins . Menber

, Member
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