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OP1 NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Edward and Carol
McAneeley against a proposed assessnent of additiona
personal income tax in the anount of $3,773.14 for the
year 1975.
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The sole issue for determnation is whether
appel lants received any income froma California source
during' 1975.

Appel | ant Edward MAneel ey, a professiona
hockey player, filed a joint California nonresident
personal incone tax return with his wife for the appea
year. On that return appellant reported, as California
source incone, $35,066.76 in wages fromthe California
Gol den Seals in Cakland and a $17,500.00 contract
settlenent from the same enployer. Appellant also
clained $9,288.60 in credits for taxes paid to the State
of Uah and the Dom nion of Canada which nore than off-
set the computed California income tax liability. By
this-return appellants claimed, and were originally
granted, a total refund of the $3,223.93 in taxes wth-
held by California. Thereafter, respondent audited
appel lants' return, denied the credits clainmed for taxes
paid to Uah and Canada, and proposed the assessment in
controversy.

Al t hough appel l ants do not chall enge the
di sal | owance of the tax credits, they do contend that
they had no California source inconme in 1975. It Is
appellant's position that they were Canadian residents
and did not live in California at any time during 1975.
Appel lants further maintain that M. MAneeley perfornmed
no _services in California during the 1975 portion of the
1974-75 season since during that period he played for a
Ut ah hockey team which was in a |eague that had no
California menbers. It is also asserted that during the
1975 portion of the 1975-76 season, M. MAneel ey played
for the Ednonton, Al berta, team which made only two
appearances in California during the appeal year.

Respondent's position rests solely upon the
wages and contract settlement proceeds originally
reported by appellants as California source income.
(See Rev. & Tax. Code, § 17041, which inposes the
personal income tax on all California source incone of
nonresidents.) \Wile acknow edging that the proposed
assessnent requires a possible nodification, respondent
steadfastly maintains that appellants have failed to
furnish sufficient information to justify any adjustnent
and recites the hoary shibboleth that its determnation
I's presunmed correct and the burden to overcone that
presunption is upon the taxpayer. Al though appellants
did not respond conpletely to respondent's host of
questions, we believe that they have submtted enough
rel evant information to vindicate their position, at
| east in part.
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Based upon information submtted by appellants
we find the following facts to be true. Appellant was
enpl oyed as a hockey player by the Qakland (California)
Hockey cClubduring the appeal year under the terns of
a two-year contract commencing COctober 1, 1974, The
regul ar hockey season extended from COctober through the
following May. Thus, the 1974-75 season extended from
Cctober 1974 through May 1975. During the 1974-75
season, appellant played with the Gakland parent club
only through Novenmber 14, 1974. He spent the remainder
of that season playing for a subsidiary in Salt Lake
Citi’ Uah. The Salt Lake City teamwas in the Centra
Hockey League which had no nmenpers in California.
Appel I ant received $35,066.76 fromthe Qakland club for
his services during 1975.

After the conpletion of the 1974-75 regul ar
season apellant's two-year contract‘wth the Gakland
club was termnated with one year renmining. Appellant
recei ved $17,500.00 conpensation fromthe Oakland cl ub
in consideration for the termnation.

During 1975 appel |l ant al so received $5,100.00
from the Ednonton hockey team for his services during
the 1975 Portion of the 1975-76 hockey season. There
was no relationship between the Ednonton team and the
Cakland and Salt Lake Gty teans, which were in differ-
ent leagues. During the 1975 portion of the 1975-76
se?spn two of Edmonton's 41 games were played in
California.

"Appel lants were residents of Canada during the
entire year of 1975. Appellants owned and naintained a
home in Canada during 1975. M. McAneeley resided in
rented prem ses while enployed in the United States.

Revenue and Taxation Code section 17951 states
that the gross income of nonresidents "includes only the
gross income from sources within this State.”" In addi-
tion, section 17954 provides in regard to nonresidents
that "(glross income from sources wthin and wthout
this State shall be allocated and apportioned under
rules and regulations prescribed by the Franchise Tax
Board." The inplementing regulation reads, in relevant
part, as follows:

If nonresident enployees are enployed in
this State at intervals throughout the year
. . . and are paid on a daily, weekly or
monthly basis, the gross income from sources
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within this State includes that portion of the
total conpensation for personal services which
the total nunber of working days enpl oyed
within the State bears to the total number of
wor ki ng days both within and w thout the

St at e. ... |If the enployees are paid [on
some basis other than a m|leage basis] the
total conpensation for personal services must.
be apportioned between this State and other
States and foreign countries in such a manner
as to allocate to California that portion of
the total conpensation which is reasonably
attributable to personal services perforned in
this State. (Cal. Admn. Code, tit. 18, reg.
17951-17954(e), subd. (4).)

In the Appeals of Philip and D ane Krake and
t he Appeal of Dennis F. and Nancy Partee, both deci ded
Cctober 6, 1976,weuphel d respondent’ s application of
the working-day or ganes-played fornula to apportion the
salaries of nonresident professional athletes. (See
also Rev. Rul. 76-66, 1976-1 Cum Bull. 189.) It was
respondent's position that, while the working-day method
is preferable for all nonresident athletes, the games-
played nethod is appropriate in some cases because it
I's nore convenient and produces approximately the sane
gefrlt. The applicable formula may be sunmarized as
ol | ows:

Wor ki ng days or ganes _ _
played in California % Total _ California
Working days or ganes sal ary source incone
pl ayed- ever ywher e

When applying the holding of those appeals to
the $35,066.76 appel |l ant received fromthe QCakl and
organi zation during 1975, we note that during the 1974-
75 season, appellant spent 1.5 nonths (October 1 through
Novenmber 14) with the CGakland team and the remaining 6.5
months of the season (Novenber 15 through May 31) wth
Salt Lake City. Thus, assuming appellant elected to
receive his wages over a 12 nonth period, part of his
1975 wages were for services performed while Flaying In
CGakland.  (Cf. Rev. Rul. 76-66, 19761 Cum. Bull. =~ 189.)
Since appellant has not seen fit to informus of the
anount of time spent within and without California while
assigned to the Cakland team we nust assune that all of
it was spent in California. Therefore, the formula is:

1.5 months

X $35,066.76 = $6,575.02
8.0 nont hs ?

- 618 -



Appeal of Edward and Carol McAneeley

Accordingly, the portion of appellant's wages received
from the QCakland organization representing California
source income subject to taxation by this state is
$6,575.02.

Next, we must apply the formula to the
$5,100.00 appell ant received fromthe Ednonton hockey
club for services performed during 1975. The record
i ndicates that 2 of 41 ganmes were played in California
during the 1975 portion of the 1975-76 season. There-
fore, the formula is:

2 ganes played in California
41 ganes played everywhere

X $5,100.00 = $248.78

Thus, the portion of appellant's wages received fromthe
Edmonton team representing California‘source incone sub-
ject to taxation by this state is $248. 78.

Finally, we consider the $17,500.00 received
by appellant for the early termnation of his contract
w th the Qakland organi zation. Respondent's regul ations
provide that income fromthe sale of intangible personal
property such as a contract right is taxable as 1ncone
from sources within this state only if the intangible
has a situs in this state. (Cal. Aamin. Code, tit. 18,
reg. 17951-17954(f), subd. (2).) Under the doctrine of
nmobi | i @ sequuntur personam intangi bl e piroperty has its
situs In the state or country where the owner resides
unless it has acquired a business situs el sewhere.
(MIller v. McColgan, 17 Cal.2d 432, 439 [110 P.24 419]
(1941).) Since appellant's presence in this state
during 1975 was approximately two days, it is readily
apparent that the intangible in question did not have
a California situs. Furthernore, there has been no
suggestion that the intangible acquired a California
busi ness' si t us. Therefore, California may not tax the
proceeds fromthe contract settlenent.

_ For the reasons set out above, respondent's
determ nation nust be nodified.
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ORDER

Pursuant  to the Vi ews expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Edward and ' Carol McAneeley agai nst a proposed
assessment of additional personal incone tax in the
amount of $3,773.14 for the year 1975, be and the sane
l!)s hdereby modified in accordance with, the opinion of the
oar d.

Done at sacramento, California, this 28th day
of Octwher , 1R\ Dby the State Board of Equalization,
Wi th Members Nevins, Reilly, Dronenburg and Bennett present.

Richard Nevins , _Chai rman
George R _Reilly » Member
Ernest J.' Dronenburqg, Jr. , Member
Wlliam M Bennett ,  Menber

, Menber
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