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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
FOERSTEL CONSTRUCTI ON COVPANY )

For Appell ant: St ephen K. Lightf oot
Attorney at Law

For Respondent: Mark McEvilly
Counsel

OPI1 NI ON

This appeal is nade pursuant to section 26075,
subdi vision (a), of the Revenue and Taxation Code from
the action of the Franchise Tax Board in denying the
claim of Foerstel Construction Conpany for refund of a
| ate pavnent penalty in the anmount of $1,000 for the

i ncone year ended May 31, 1978.
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The sole issue for determ nation is whether
respondent properly imposed a penalty for |ate paynent

of tax for the appeal year.

Appellant, a California corporation providing
general contracting services, uses the conpleted contract
accounting nethod and files its franchise tax returns on
the basis of a fiscal year ending May 31. For the year
prior to the appeal year, appellant's tinmely filed return
reflected a gross inconme of $44,900 and no taxable incone.
For that year appellant paid only the $200 m nimum tax.
For the appeal year,appellant's return, which was tinely
filed within an extension period on Novenber 15, 1978,
reflected qross incone of $2,421,171 and tax liability
of $22,324. A$22,124 payment acconpanied the return
the $200 mininum tax having been paid previously. There-
after, since appellant had failed to pay the tax due on
the due date of the return, August 15, 1978, respondent
assessed a $1,000 penalty for late paynent of tax. Appel-

lant paid the penalty and filed a claim for refund which
respondent deni ed. It is fromthis action that appellant
appeal s.

Not wi t hst andi ng an extension of time in which
to file, the tine fixed for filing appellant's return
and paving the tax was August 15, 1978. (See Rev. & Tax.
Code, §§ 25401 & 25551.)  Unless the taxpayer's failure
to pay the tax bythe due date was due to reasonable
cause and not willful neglect, respondent wasauthorized
to assess a penalty not in excess of $1,000. (Rev. &
Tax. Code, § 25934.2.)

Al'though it failed to pay $22,124 of its tax
liability by the return due date, appellant contends that
there was reasonable cause for the failure. Appellant
asserts that the mmjor corporate shareholder, who had exer-
cised alnost solitary control over the corporation, died
on Decenber 10, 1977. This untinely death created numner-
ous problems which resulted in difficulty in obtaining
the necessary information to conplete the return and
ascertain the anpbunt of tax due.

) Reasonabl e cause which w || excuse a taxpayer's
failure to pay the tax on time neans nothing nore than

the exercise of ordinary business care and prudence, or

such cause as would pronpt an ordinarily intelligent and

prudent businessman to have so acted under sim'lar circum

st ances. (Cf. Appeal of Loew s San Francisco Hotel Corp.

Cal. St. Bd. of Equal., Sept. 17, 1973, and the cases .

cited therein.)
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The death of appellant's major sharehol der nmay
have caused sonme difficulty in determning the exact
amount of income for the income year. 'However, appellant
had an eight nonth period after the sharehol der's death
to gather the necessary information, to prepare a reason-
able estimate of the tax, and to pay that anount. Since
appellant's gross inconme increased nore than fifty times
over the income fromthe previous year, it should have
been apparent that sone tax was probably due. Under
these circunstances, we cannotconclude that appellant
exercised ordinary business care and prudence. (See
appeal Of Avco Financial Services. Inc.. Cal. St. Bd.
of Equal., May 9, 1979; Appeal of Normandy |nvestnents
Limted, Cal. St. Bd. of Equal.. Sent. 12, 1968.) Ac-
cordingly, respondent's action in this matter nust be
sust ai ned.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claimof Foerstel Construction Conpany for
refund of a late paynent penalty in the amount of $1,000
for the income year ended May 31, 1978, be and the sane
I's hereby sustai ned.

Done at Sacranmento, California, this 2lst day
of May , 1980, by the State Board of Equalization

, Chai rman
, Menber
, Menmber

, Menmber
, Menber
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