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OPI1 NI ON

This appeal is made pursuant to section 18646
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board in denying the petition of Raynond
Wesl ey Rogers for redetermnation of a jeopardy assess-
ment of personal income tax in the anount of $1,410 for
the period January 1, 1973, through Decenber 30, 1973.

- 355 -



Appeal of Raynond \Wesl ey Rogers

On Decenber 30, 1973, officers fromthe Los
Angel es County Sheriff's Departnent seized 486 kil os of
marijuana from a private aircraft at the Lancaster Air-
port, and arrested appellant and two other suspects in
connection with the seizure. In Los Angeles County
Superior Court, on July 2, 1975, appellant and his co-
def endant s Pled guilty to transportation of marijuana in
violation of section 11360 of the California Health and
Saf ety Code.

Respondent issued the jeopardy assessnment in
question on Decenmber 31, 1973, the day after appellant's
arrest. The ambunt of tax assessed was based on the
i ncome estimated as necessary to purchase the quantity
of marijuana seized. This figure was conputed by assum
ing that (1) the value of the marijuana was $63, 000
($130/kilo); (2) appellant made a cash investnent in the
venture, thereby acquiring a 1/3 ($21,000) interest in
the marijuana, and (3) the source of appellant's invest-
ment was unreported taxable income received during 1973.
After this appeal was filed, respondent conceded that
the actual value of the narijuana was approximat."v $30
a kilo rather than $130 a kilo. Therefore, the assessment
must, at the least, be nodified.

The principal issue is whether respondent's
reconstruction of appellant's income, as nodified, was
reasonabl e. Respondent's authority to reconstruct a
taxpayer's incone is found in section 17561, subdi vision
(b), of the Revenue and Taxation Code, and its correspond-
i ng regulation:

| f the taxpayer does not regularly enploy a
met hod of accounting which clearly reflects
his incone, the conputation of taxable income
shall be made in a manner which, in the opin-
ion of the Franchise Tax Board, does clearly
reflect incone. (Cal. Admin. Code, tit. 18,
reg. 17561, subd. (b)(1).)

A reasonabl e reconstruction is presuned correct, but the
presunption is rebutted if the reconstruction is shown

to be arbitrary and excessive or based on assunptions

. which are not supported by the evidence. (Stiades Riage
Hol ding Co., Inc., 1164,275 P-H Meno. T.C. (1964), affd.
sub nom Fiorella v. Conm ssioner, 361 r.2d 326 ?5th Gr
1966); Appeal of David Leon Rose, Cal. St. Bd. of Equal.
March 8, 1976.) In other words, there nust be credible
evidence in the record which, if accepted as true, would

i nduce a reasonable belief that the anount of tax assessed
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agai nst the taxpayer is due and ow ng. (Appeal of James
GCodfrey Gallardo, Cal. St. Bd. of Equal., Sept. 28,1977;
Appeal of Burr MFarland Lyons, Cal. St. Bd. of Equal.
bec. 15, 19/76b.)

The instant assessnent arises from narcotics
traffic but differs from simlar cases previously decided
by this board in that there is no record of prior drug
sales from which incone was reconstructed. t is clear,
of course, that appellant was involved in the transporta-
tion of narcotics on Decenber 30, 1973, and respondent
has assuned from this that appellant contributed cash to
the purchase of the drugs involved, and that the purchase
noney consisted of unreported 1973 taxable incone. Be-
cause the presuned correctness of the assessnment rests
entirely on these assunptions, respondent nust show what
evidence logically leads to this conclusion. (See Gerardo
v. Conm ssioner, 552 ¥.2d 549, 554 (3@ Cr. 1977).)

In the probation report preﬁared in aEpeIIant's
crimnal case, appellant stated that he had no know edge
of the source of ' the noney used to purchase the --~rijuana,
and that he did not know the sale or distribution plans.
The same report indicates that appellant's role was con-
fined to obtaining a van and radio for use in the venture;
in addition, he was arrested some distance away from the
sei zed aircraft. (See Probation Oficer's Report, Case
No. A128217, Los Angeles County Superior Court, 6, 7.)

Not only does this report give weight to appellant's
contention that he was not an investor/owner in the drug
scheme, but it also is devoid of evidence to the contrary.
The burden then is on respondent to point to facts which
are the basis of its assunption. But respondent'has not
done this and cannot do so on the record here. Respondent
has failed to support its characterization of appellant

as a purchaser and owner of the marijuana.

Moreover, respondent's attenpt to reconstruct
appellant's inconme by what it has called the "net ai§et"
met hod | acked a fundanental basis for conputation. < As
a matter of reason, respondent could not prove that
appel I ant bought the marijuana on Decenber 30 with un-
reported 1973 taxable incone, wthout first establishing

1/ Respondent's counsel stated at the oral hearing on

this case that this was the method used in determ ning
the assessment.
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appellant's cash on hand at the beginning of 1973 and

the' amount of appellant's 1973 receipts, and' expenses.

In fact, respondent's method appears to be the traditional
"net WOrth," method under a new name and w thout regard* to
the proof required in net worth cases.

" [Aln essential condition in cases of th-is type
is the establishment, with reasonable certainty,
of an opening net worth, to serve as a starting
point fromwnhich to calculate further increases
In the' taxpayer's assets ...the correctness
of the result depends entirely upon the- inclu-
sion in this sumof ail assets on hand at the
outset. " (Holland v. United States, 348 U.S.
121, 132 199 L. Ed. 1507 (1954).)

In a narcotics sales reconstruction case where the cash

expendi tures nmethod was used, it was noted that the stan-

dards set forth in Holland apply to civil cases where a

variation of the net worth nethod has been employed.

f?state of WIliam Janmes Gary, 1176,189 P-H Menp,. T.C.
976) ..

Here, respondent did not establish an opening
net worth. The record on which respondent relied (Form
FTB 3860 (3-68) dated June 1, 1974, which was submtted
by appellant) merely showed appellant's income for 1971
1972 and 1973, and nonthly living expenses which were
not clearly allocated to any particular year. Therefore,
it is inmpossible to determ ne when. appellant m ght have
accrued the alleged purchase noney. Timng; is critica
to respondent's cal cul ations. (United: States V. Bethea,
'537 F.2d 1187 (4th Gr. 1976).)

Further, respondent has not established that
t he' source of the funds was previously unreported 1973
income. There may be ot her sources which account for
the noney, such as savings or a gift. In a case' such as
this, where respondent has based its assunptions entirel
on circumstantial evi dence, it nust have proof of a likely
source of income, or at |east negate reasonabl e expl ana-
tions offered by the taxpayer. (Holland v. United States,
supra; United States v. Massei, 355 U. S. 595 [2 [. Ed.
2d 51717 (1958).) Respondent concedes it knows of no
sources of income other than those reported by appellant.
And clearly, respondent's investigation was insufficient
to produce any information contradicting appellant's
evidence of his part in the narcotics transportation and
the anount of his 1973 incone.
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As noted earlier, respondent conceded that the
val ue of the marijuana shoul d be about $30/kilo. While
this may be disputed by appellant, the actual value is

of no significance here. Calculations made on any val ua-
tion are still the product of guesswork because they are
based on assunptions entirely wthout foundation, i.e.,'
(1) that appellant had a 1/3 cash investnent in the nari-
juana and (2) that appellant purchased the marijuana wth
previously unreported taxable income. An assessnent based
on such calculations is conpletely arbitrary and cannot

be sust ai ned. (Thomas v. Conmi ssioner, 223 F.2d 83 (6th
Cr. 1955); Appeal of Burr MFarTand Lyons, supra; Appea
of David Leon Rose, supra.)

_ For the above reasons, we reverse respondent's
action. That being so, it is unnecessary to consider
appel lant's argunents concerning certain deductions.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,
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I T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the petition of Raynond Wesley Rogers'for rede-
termnation of a jeopardy assessnment of personal incone
tax in the anount of $1,410 for the period January 1,
1973, through Decenber 30, 1973, be and the same is

hereby reversed.

Done at Sacranmento, California, this 6th day
of April , 1978, by the State Board of Equalization
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