m

L

BE-01

T

BEFORE THE STATE BOARD OF EQUALI ZATI ON
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In the Matter of the Appeal of )
)
HENRY A. CHARLES )

For Appel | ant: Henry A. Charles, in pro. per.

For Respondent: Bruce W Wal ker
Chi ef Counsel

Kathleen M Morris
Counsel

OPI1 NI ON

This appeal is nade pursuant to section 18594
of the Revenue and Taxation Code from the action of the

Franchi se Tax Board on the protest of Henry A Charles
agai nst a proposed assessment of additional persona
income tax in the amount of $72.35 for the year 1973.
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Appeal of Henry A. Charles

The sole issue for determnation is whether
appel lant qualified as head of household in 1973.

pel l ant has been nmarried since 1948. During
all of 1973 appel | ant was separated fromhis wife although
no | egal proceedings were ever instituted to dissolve the
marriage or to obtain a decree of separate maintenance.
Appel | ant nai ntai ned a household for all his children
during the appeal year and filed a tinely California
personal income tax return claimng head of household
st at us.

~ Respondent deni ed appel | ant head of househol d
status since he did not have a final decree of divorce
o&)dgcree of separate mai ntenance as of the |ast day of
1973.

_ ~Section 17042 of the Revenue and Taxation Code
provides in part:

For purposes of this part, an individual
shall be considered a head of household if,
and only if, such individual is not married
at the close of his taxable year, and either--

(a) Maintains as his home a household
whi ch constitutes for such taxable year the
princi pal place of abode, as a nenber of such
househol d, of - -

11) A son, stepson, daughter, or step-
daughter of the taxpayer

During 1973, althou?h a taxpayer was separated from his
spouse, he was still considered narried for purposes of
‘claimng head of household status unless, at the close
of the taxable year, he was legally separated fromhis
spouse under a final decree of divorce or of separate
mai nt enance. SCaI. Adm n. Code, tit. 18, reg. 17042-
17043, subd. (a) (D).) Since appellant was le al[%
married on the last day of 1973, he was not eligible
to file asa head of household for that year. This
conclusion is not changed by the fact that appell7nt
was separated fromhis wife at the end of 1973 =

1/ For years beginning on or after January 1, 1974, Rev.
& Tax. Code section 17173, subd. (c), provides that if a

taxpayer's spouse is not a nmermber of his household during
(cont. on next page)
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Appeal of Henry A Charles

Wthout a final decree of divorce or separate naintenance,
a married individual could not qualify as a head of house-
hold in 1973, even though separated from his spouse.
(Appeal of Robert J. Evans, Cal. St. Bd. of Equal., Jan.

6, 1977, Appeal of Gen A Horspool, Cal. St. Bd. of Equal.
March 27,7 19737) Accordingly, respondent's action in this
matter nust be sustained.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Henry A Charles against a proposed c.-essment
of additional personal income tax in the anmount of §72.35
for the year 1973, be and the sane is hereby sustained.

Done at Sacranmento, California, this 6th day
of April , 1978, by the State Board of Equaljzation.
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1/ (cont. fron1gage 2)

the entire taxable year, such taxpayer shall not be con-
sidered as married. Under such circunstances, and assum
ing all other requirements are fulfilled, the taxpayer
woul d qualify as head of household. The federal |aw had
contained a simlar provision which was effective for
years beginning after Decenber 31, 1969. (See Int. Rev.
Code of 1954, § 143(b).)
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