o _ the date
hereof; the plaintiff will pay to defendant
inlieu of a portion of the division of
t he cohrrrrunlty property, the sum of $5,000.00
in cash.

- (p) Plaintiff will also pay to defendant,
inlieu of said division of the conmunity
property, the sum of $500.00 per nonth
commencing on the first day of July 1968,
and a like sumon the first day of each

and every nonth thereafter. |n addition,
plaintiff wll pay to defendant one-half

of all nonies drawn fromthe partnershi

busi ness known as cleugh's Rhubarb Ranc
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by plaintiff in excess of the sum of
$24,000.00 per year. Such excess shall
be paid quarterly by plaintiff to
defendant at the end of each quarter of
the cal endar year. The aforementioned
paynents shall continue until the sum of
$100,000.00 has been paid to defendant.
It is further stipulated that a sum of
approxi mately $400.00 a nonth shall be
paid by ClegPh's Rhubarb Ranch, and/or
Joel Gant eugh, on account of an

i nsurance policy premum which policy
wll be security tor the foregoing pay-
ments. Said sum of approximately $400. 00
per nonth shall % included in, and not
Increase, the base sum of $24,000.00 per
year referred to above.

As security for the paynment of the said
sum of $100,000.00, appropriate changes
in the partnership agreement of Cleugh's
Rhubarb Ranch and an endorsenent to a
policy of life insurance witten by the
Conmonweal th Life Insurance Company,
Policy No. 4102, owned by David Ceugh
on the life of Joel Gant Cleugh, inthe
princi pal sum of $100,000.00, shall be
made PFOVIdIng for payment to defendant,
in all events, of the unPald portion of
the $100,000.00 in lieu of the conmunity'
propertY referred to above. In addition
plaintitf will secure and file the proper
docunents with the Conmonwealth Life
I nsurance Conpany which will enable
defendant to receive notice of any non-
payment of premium prior to cancellation
of said insurance policy. In addition,
plaintiff Joel Gant C'eugh undertakes
to pay all premuns for said life
i nsurance policy when and if said
prem ums becone’ due.

It is understood that the sett|enent

previously recited contenplates that the
payments will be deductible, as nade, to
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[aintiff on both his Federal and State
ncome Tax Returns.

“Plaintiff shall pay $1.00 per year,
alimony, to defendant as and for the
Supgort of said party commenci ng January
1, 1969. Wth regard to said sumof $1°00
a year alinmony, it is agreed that defendant
wi [l not apply for nodification of said
award until the sum of $100,000.00,
referred to above, has been paid. In
the event that it shall be determned by
any court of conpetent jurisdiction that
the agreement on the part of the defendant
not to apply for noditication is held
unenforceabl'e for any reason or cause,
and that such court shall undertake to
modi fy said award and order the plaintiff

to pay alinony, all sums paid by plaintiff
In pursuance to said order shall be
credited against the unpaid portion of
t he $100,000.00 obligation due defendant
inlieu of a division of the comunity

property.

. Joel treated the payments made by himto Patricia
as alinmony and deducted themon his returns for the years
in issue.  Patricia did not include the paynments in”income.
Respondent disallowed the deductions clainmed by Joel on the
basi s that the paynents were in settlenment of property
Interests and not periodic payments for support. Alter-
natively, respondent included the payments in Patricia's
income on the theory that they were alinmony. Respondent
mai ntains a neutral position and requests this board to
resolve the controversy. Thus, we nust determ ne whether
t he paxnents were periodic paynments for support, in which
case they were deductjble by Joel and includible in Patricia's
i ncome, “or, Whether the paynents were nmade in satisfaction
of Patricia's property interests and, therefore, neither
includible in her income nor deductible by Joel. See
general |y Rev. & Tax. Code, §§ 17081 and 17263.) For the
reasons set out bel ow we conclude that the payments were
made in satisfaction of Patricia' s property . interests.
Therefore, the payments were neither includible in
pPatricia's income nor deductible by Joel .
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_ Section 17081 of the Revenue and Taxation Code
provides that where a husband makes periodic paxnents for
sup?ort to his spouse under a divorce decree, the wfe nust
include the paynents in her gross incone, Section 17263
provides that the amounts so includible in the wife's gross
I ncome are deductible fromthe gross incone of the husband.
However, where the husband nmakes paynents in satisfaction of
the wife's property rights, the amounts received by the wife
are capital in nature and are neither includible in her

ross 1ncome under section 17081 nor_ deductible by the
usband under section 17263. (See Fidler v. Conmi ssioner,
231 r.2d 138 (9th Cir. 1956).) Furthermore, in order to be
deductible the payments nust be "periodic", that is, the
payments must be made at intervals, although not necessarily
equal intervals, and extend for an indefinite period or be
subject to contingencies. (Cal. Admn. Code, tit. 18, reg.
17081=17083(a); see also Roland Keith Young, 10 T.C 724
(1948); John H Lee, 10 T.C 834 %%948) ) Al though section
17083 of "The Revenue and Taxation Code provides that
payments which will or could be nade for a period |onger
than ten years are to be considered periodic, the payments
must still meet the qualifications that they a[ in
satisfaction of marital support rights. Installment
paynments which are nmade in satisfaction of property rights
cannot be considered alimony under any circunstances.

(Appeal of Everett S Shipe,Cal. St. Bd. of Equal., Cct. 7/
1 ere tne nuspband Is required to pay an ascertain-
abl e' eum ininstal |l ments and the duty to pay is absolute,
regardless if either partg dies or the wife remarries, the
paynents are presumed to be in lieu of property and not for
support. (McCombsv.Commi ssioner, 397 F.2d 4 gloth Gr.
1968).) However, the presunption may be refuted by other

facts.  (Riddell v. Quggenheim 281 F.2d 836 (9th Cr.
1960).)

Initially, Joel argues that the divorce decree
states that the parties "confenplated", that the $100, 000 .00
payment to Patricia-might be deductible by Joel. However
the agreement does not contain any agreenent between the
parties on this subject. It does not provide that such
paynents woul d be reported as deductible by Joel and as
Incone to Patricia. A mere statenment of "contenplation" by
the parties does not alter the tax consequences of their
agreement.  (John Sidney Thonpson, 22 T.C. 275 (1954);
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Floyd' d.' sFowm,), 16 T.C. 623 §1951L; Thomas E. Hogg, 13 L.C.
EngTIUIFT} see al so Appeal of Jac Elklvy and Nﬁ?? (Buckl ey)

Kelly, Cal. St. Bd. of Equal., "Nov. , 1962;,A§§ea1 (33
Cynthla Bias, Cal. St. Bd. of Equal., June 12, 1 7.7
Except for the one anbi guous provision referred
to above, the property settlenent agreenent between the
parties 'is clear and does not differ materially fromthe
standard form utilized by California attornexs for years.
The agreenent provides for the payment of $100, 000 .00,a
fixed and ascertainable sum The obligation to pay is
absolute. The full amount is payable regardless if
either Joel or Patricia dies or 1f Patricia should
remarry. Furthernore, the agreenent states specifically
t hat t%e paynents are "in lieu of the_division of the
connunitY_property of the parties". That the payments
were in lieu of a property distribution is further
enphasi zed by the statenment.8 nmade by the parties’
I ndependent counsel in open court as reflected by the
transcript of the divorce proceedings in 1968. Addition-
ally, the agreenent specifically sfates that Patricia
was to receive alinony in the amount of $1.00 per year..
The usual purpose of "a "dol | ar-a-year" alinony clause is
sinply to preserve the wife's rlght to reopen -the
al i mony question in the event of a material change in
circunstances after the divorce decree is entered. _
t he §100,000.00 payment had been intended by the parties
asal i mony, it would not have been necessary under
California law to include a "dollar-a-year" clause.

Cf. Cochran v. Cochran, 13 Cal. App. 3d 339 [91 Cal .
ptr.~ 6307(19707.7

~The parties have advanced several argunents
concernln? the value of the comunity property. Basic-
ally, Joel relies on Pereira v. Pereira, 156 Cal. 1 [103
Pac. 4881(1909). In Pereira it was held that where the
husband has separate property which increases in val ue
during the marriage, that portion renains separate which
Is represented by the original capital plus the equivalent
of a reasonable return froma well secured |ong-term
i nvestent; the remainder is community property.
Pressing that theory to the ultinate, Joel naintains
that Patricia had no community interest in the business.
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Patricia, on the other hand, maintains that her comunity
interest in the business was at |east $100,000.00. Her
claimis based on the fact that the marriage |asted over
30 years, during which time the parties used their
comunity assets and credit to help finance the business.
This claimis supported by the couple's tax returns and
copi es of various chattel “nortgages. Additionally,
Patricia contends that through a Ienﬁthy series of
purchases and sales of properties, the parties

accunul ated significant additional conmunity property,
the bulk of which was contributed to the business in the
formof capital or loans.

Admttedly, the record is such that it would
be difficult to attach a precise value to the parties'
comunity property. However, in the absence of fraud or
bad faith, we are satisfied that the superior court's
prior determnation, as reflected by the divorce decree,

thatthe couple's community property exceeded $200,000.00
was proper

I n view of our deternination respondent's action
nust be nodified.

ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,
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| T IS "HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant t 0 section 18595 of the Revenue and Taxation
Cod-e, that the action of the Franchise Tax Board on the
protest of Joel G and Ruth |I. C eugh against proposed
assessments of additional personal i ncome tax 'in the
anounts 'of $1,113.80, $750. 00, -and *$950.00 for the -years
'1968, 1969 and 1970, respectively, be and 'the sane ‘s
hereby sustained; and that the action of the Franchise
Tax Board on the protest of Patricia A.  Cleugh --agal nst
proposed assessnents of additional personal incone tax
| N the amounts Of $152.00 and $309.80 for the years 1969
and 1970, respectively, be and the same i S hereby
reversed.

Done at Sacramento, California, this -gtn day of
April,1977, 'by the State Board .of Equalization.

% ,Chairrgn
» Member

» Member
+ Menmber

Member

ATTEST: , Executive Secretary
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