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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
UNI TED LI NENS, | NC. )

For el lant: J. H Wstrom
PP Certified Public Accountant
For Respondent: Bruce W Wal ker
Chi ef Counsel

Paul J. Petrozzi
Counsel

OPI1 NI ON

This appeal is made pursuant t0 section 26077
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board in denying the claimof United Linens,
Inc., for refund of franchise tax in the amount of $200.00
28;4the t axabl e year Decenber 1, 1973, through November 30,
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Appeal of' United Linens, 1Inc.

_ Appel lant, a California corporation, was
incorporated on Novermber 29, 1971. 1t adopted a fiscal
ear of Decenber-1 throujc_;h Novenber 30, and commenced doi ng
usiness on Decenber 9, 1971. Inasnuch as it incurred a
net- loss for the year December-l, 1971, through November
30, 1972, under the then applic-able |aw appel [ant's tax
liability for that period was a mninumtax-of. $100. (Rev.
& Tax. )C,Jode, §§ 23151, 23153, 23222.) Thereafter, its

| osses conti nued, and Ronald Wllians-, its sole stock-

hol der, decided to- dissolve- the- corporation..

On Novenber 13, 1973, appellant's accountant
wote respondent and expl ai ned that-appellant was "planning
on dissolution in the near future." He requested a- tax
clearance certificate, and asked that a co%y be forwarded
to the office of the Secretary of State. espondent replied
by letter-of' Decenber 3, 19-7'3, explaining that before the
certificate- could be- issued an affidavit nmust Dbe furnished

- stating the date that business ceased, and returns filed

and tax paid for the fiscal years ejded Novenber 30, 1973,
and Novenber. 30, 1974. Respondent & |so indicated, however,
as an alternative, that the certificate could be issued
immediately if' a third person filedfan acceptabl e assunption
of appellant's franchise. tax |iabi yitkes, agreei nP to pay
all accrued'cr accruing liabilitied for tax, penalty or
Interest.  Respondent enclosed copies of- the- appropriate
formto be used. .

Ap . : .
19' 73, and' encl osed conpleted cop-igs of the form in which
M. WIIliams assumed such liabili ties and provided
respondent with all essential information. The. letter read

in part:

pel lant's account ant ?esponded on December 11,

The corporation is conpletely. wound up
and dissolved and said corporation is
forwarding today to the office of the
Secretary, of State a certificate to that
effect. Wuld you please rush. to the
office of the- Secretary of State, your
tax clearance, certificate so that the
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Appeal of United Linens, Inc.

corporation's certificate of w nding UF'
and dissolution will bear confirnmed filing
marks by the Secretary 95 State no later

t han Decenber 15, 1973.=

o On that sane date appellant distributed its
existing cash balance to M. Wlliams. At that time M.
Wlliams also mailed a previously executed "Certificate of
El ection to Wnd Up and Dissolve" and a "Certificate of
Wnding Up and Dissolution" to the office of the Secretary
of State together with a copy of the above letter to
respondent. The |latter certificate was returned by
the Secretary of State's office on Decenber 17, 1973, for
correction of wording. It was corrected and returned to
that office on December 20, 1973. Respondent issued its tax
clearance certificate on Decenber 18, 1973.

Subsequently, atax return was tinely filed in
aﬁpellant' s behalf for the income year Decenber 1, 1972,
t hrough November 30, 1973. A net |'0ss was reported.
Because formal dissolution was not concluded by December 15,
1973, a return was also filed foy, the period December 1,
1973, through Decenber 31, 1973.=/ tiability for a $200
mni num tax was shown, a $100 payment made, and a $100
credit taken for the minimumtax paid for the first year of
doing business. M. WIliams did not believe tax was due
for the subsequent period but a return was filed and tax
paid to avoid any possible penalties.

I/ 1t 1S also alleged that during the same day the accountant
telephoned respondent's tax clearance unit to request that it
expedite the clearance.

2/ In determning the date of dissolution, a period of half
a month is disregarded. (Cal. Admn. Code, tit. 18, reg.
23331 - 23334, subd. (b).) Thus, dissolution occurring

on or before December 15, 1973, would be treated as

happeni ng on November 30, 1973.
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Appeal Of United Linens, Inc.

Consequently, wth that return., the claimfor
refund was filed, in™which it was urged that appellant was
completely di ssol ved on December 11, 1973, but that this
fact had nerely not been acknow edPed by the. state until
after Decenber 15, 1973, because Of del ays caused by
respondent and, the Secretary of State.. Respondent deni ed.
the claimon the basis that.,. in fact, the. corporate
exi stence continued beyond: Decenber 15, 1973, thereby
subjecting appellant to additional tax for the subsequent
year, pursuant to applicable Sstatutory provisions. Rev. &
Tax. de, s§s§ 231. gf 23151.1, 23153, 23201.) Appell ant then
brought this tinely appeal.

It is now contended that appellant's final act was
its cash distribution of Decenber 11, 1973, and consequent|
It should be treated as effectively di ssolved on Novenber 30,
1973. For this reason it is asserted that no tax is
asgsessable for any period beyond that date.

_ W conclude that appellant was not effectively

di ssolved until after Decenber 1.5, 1973. For franchise tax
purposes, the "effective date of dissolution of a
corporation” is. the date on which the certificate of w nding
veand disenlution is filed in the office- of the Secretary
of State. (Rev. & Tax. Code., § 23331; appeal 0of Mbunt
Shagta MIling Co., Cal. St. Bd.. of Equal., Dec. 13%,7960:
Appeal of U. S.. Blockboard Corp., Cal. St. Bd. of Equal.,
Jul'y 7, 1967.) Before that certificate may be filed,
however, a tax clearance certificate issued by respondent
must be filed with the office of the Secretary of State.
(Rev. & Tax. Code, § 23334,; Corp. Code, § 5201.) The
latter, certificate was not filed with that office until
after December 15, 1973. Moreover, the initial "Certificate
of winding Up and Dissol ution" was inadequately worded, and
therefore its |anauaae had to be corrected before it

was acceptable for filing. (cf. appeal of |da Arvida Rogers,
Cal. st. Bd.. of Equal., Aug.. 10, 15@6.) Consequent Ty, even
wi thout considering the late filing of the tax certificate,
there sinmply was no filing of the basic certificate on or
bef ore Decenber 15, 1973.
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It is also urged that the tax certificate was
requested in anple time to effect a conplete formal
di ssol ution by Decenber 15, 1973, except for the alleged
inefficiency of the office of respondent and of the office
of the Secretary of State. Thus, appellant contends that
the state is estopped to deny the dissolution because it
all egedly prevented conpletion of the formal steps.

It is true that there are occasions for departure
fromthe general rule that government may not PEest?Pped
by the conduct of its officers or enployees. arretl v,
County of Placer, 23 Cal. 2d 624 [145 P.2d 5701,)a
proper case the governnent can be estopped even though
I nposition of a tax is re%%Fred by statute. (&arrison v.
State of California, 64 Cal. App. 2d 820 [149 P.2d 711];

[a societe Francaise v. California Enp. Conm, 56 Cal. .
2d 534 [133 P.2d 47].) As & general rule, however, estoppe

I s invoked against governnental entities only where grave
injustice would otherwise result. This rule is streSsed in
tax cases. (California Cgarette Concessions, Inc. v.

city Of Los Angeles, 53 Cal. Zd 865, 869 [3 Cal. Rptr. 675,
350 P.2d 715]; &.S. Fidelity & Guaranty Co. v. State

Board of Equalizafion,.47 Cal. Zd 384, 389 (303 P.2d 10341,
See also otate Board of Equalization v. Coast Radio Products.,
228 F. 2d 520.) Nbreover, the doctrine of estoppel does not
erase the duty of due care and therefore is not available

for the protection of one who has suffered |oss because of
his own failure to act. (Wamptdd v. Paramount Pictures Corp.
279 F.2d4 100, cert. denied,> 364 v.s. 882 [5 L.-Ed. Zd 1I031.)

Applying the foregoing principles, we conclude
that the facts here do not establish that the doctrine
shoul d be invoked. O particular significance is the
circunstance that the initially mailed "Cbrtlfhcat? of
Wnding Up and Dissolution” was i nadequate. Thi's Tactor
woul d have caused the failure to neet the Decenmber 15, 1973,
deadl ine, irrespective of the manner in which respondent
processed the request for a tax clearance certificate, Ihe
Secretary,of State's office was afforded only a relatively
limted time by appellant to start and conplete the events
essential to correcting the defect and meeting the deadline.
It should be noted that undoubtedly there are nmany denands
I nposed upon the tine of that office by _other simlar
requests, and other responsibilities. “Even assumng pronpt
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di scovery of the defect in wording of the certificate, it is
doubt ful “whet her a proper certificate could have been filed
by Decenber 15. Additional necessary steps for such tinely
filing included delivery of the inadequate certificate to
appel l'ant's representative, correction thereof by him and
delivery of the corrected certificate back to the Secretary
of State's office.

Furthermore, appellant is not aided by certain
other facts in the record. The letter of Novenber 13, 1973,
to respondent did not informthat agency of any specific
deadline date. After receipt of that letter respondent
clearly complied with the |aw by notifying appellant's
representative well within 30 days of the security to be
furnished as a condition of issuing the certificate. (Rev.
& Tax. Code, § 23334; Appeal of Mster Putty Manufacturing Co.,
Cal. St. Bd. of Equal., Aug. 30, 1967.) After the
representative was notified, approximtely seven days
el apsed before, on Decenber 11, respondent was sent the
essential information. Some of the limted remaining tine
tranaﬁired while the letter to respondent was in the mail
and while it was thereafter being routed to respondent's tax
clearance- unit. Mreover, respondent's tinme (as in the
instance of the office of the Secretary of State) would have .
been subject to other demands. Verifying the statements ‘
contained in the assumption agreenent al so conceivably took
addi tional tine.

Consequently, in viewof all. the above factors we

conclude that it was principally appellant which was =
responsible for the delay. Thus, we conclude that this is

not an instance where the equitable estoppel doctrine should
be invoked.

ORDER

Pursuant to the views expressed in the opinion of
the board on file in this proceeding, and good cause
appearing therefor,
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IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxation Code,
that the action of the Franchise Tax Board in denying the
claimof United Linens, Inc., for refund of franchise tax in
the amount of $200.00 for the taxable year Decenber 1, 1973,
t hrough gbvenber 30, 1974, be and the same is hereby
sust ai ned.

Done at Sacramento, California, this 3rd day of
February, 1977, by the State Board of Equalization

. o
L,'.i Chairman

W’;" Y Member
?Mglu |

AV. VAN~V Vg Yae L V7

Member

, Member

, Member

ATTEST: ///%ﬂ//ﬁ; , Executive Secretary
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