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OPI NI ON ON REHEARI NG

On February 3, 1977, we nodified in part the action
of the Franchise Tax Board in denying the claim of the New York
Football G ants, Inc., for refund of franchise tax in the anount
of $1,117.41 for the inconme and taxable year 1968. Thereafter,
timely petitions for rehearing were filed by both parties pur-
suant to Revenue and Taxation Code section 26077, and we granted
the petitions on May 10, 1977.
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Appeal of New York Football G ants, Inc.

This appeal involves three issues: (1) Wether the
payment appellant received in 1968, pursuant to the terns of
t he nerger between the AFL and NFL, as conpensation for the
loss O 1ts exclusive territorial rights constituted business
or nonbusiness inconme; (2) \Wether respondent properly deter-
mned that the 40 percent of appellant's hone gane receipts
paid to visiting teans shoul d be excluded from the, denom nator
of the sales factor: and (3) Wether respondent correctly
ruled that the numerator of the payroll factor should include
a portion of the conpensation paid'to ﬁgpellant's pl ayers,
coaches, and trainers, based on the nunber of working days.
those enpl oyees spent in California. |n our initial™decision,
we ruled in respondent's favor on the first and-third issues,
and in appel lant's favor on the second. Rehearing was granted
on all three. issues.

. Wth respect to the business income and payroll factor
i ssues, no new argunents or facts were presented on rehearing,
and our reexam nation of.these issues has not led us to believe

t hat our original deternmination of themwas incorrect. ccord-
ingly , we Will reaffirmour previous dispositioniof these two
questi ons. ‘

On the sales factor issue, respondent has advanced
a new argument in its attenpt to show that the application of
the standard UDI TPA sales factor distorts the apportionment
of appellant's income. Respondent points out that, when the
NFL I's considered as a whole, the standard sales factor causes
140 percent of actual gate receipts to be placed in the denom
I nators of the combined sales factors of the memher teans.
This occurs because each team's denom nator includss 100 per-
cent of its hone gane gate receipts plus 40 percent of the
total receipts fromitsS away games. Respondent’'s position is
that the NFL's 60-40 nethod of splitting the gate receipts
between the home and visiting teans is really a revenue-sharing
arrangenent, and that each teanis sales factor should therefore
contain only the share of the gate receipts each teamactually
retains. 0 achieve that result, respondent argues that the
40 percent share of the gate paid to a visiting team shoul d
be excluded fromthe hone team s sales factor.

In order to conpare the different results reached
by the nornal sales factor and by respondent's approach, it
wi Il be hel pful to consider a hypothetical situation which we
have adapted from one submtted by respondent. ASSuUne a New
Yor k- based team played one game in California against a
Cal i f orni a- based opponent, and that the gate receipts from
that gane and the other 13 regular season games played by each B
team Were $100, 000 per game. Under upiTpA's normal rul es,
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the sales factor would assi?n only 4.08 percent (or $28,560)

of the New York teamls total retained receipts to California,
even though it actually received $40, 000 of gate receipts from
the gane played in California. For the California-based team
on the other hand, the usual statutory sales factor would
assi?n to California 71.43 percent (or $500,010) of this teams
total retained receipts, even though it actually kept only
$420,000 in receipts from games played in California. (This
conputation assunes that the California team played all of

its away ganmes outside California.) Under respondent’'s approach
whi ch excludes fromthe sales factor all receipts not actually
retained by each team the New York teanis sales factor would
be 5.71 percent ($40,000 s $700,000) and the California teanis
sales factor would be 60 percent ($420,000 +« $700, 000).

_ _ It is apparent, we think, that respondent's approach
is logical and reasonable, and it may even be superior to
UDITPA's standard sales factor. The problemis that UDI TPA
does not authorize deviations fromits normal rules whenever
someone can think of a better approach. As we said in our
original opinion, Revenue and Taxation Code section 25137 per-
mts a special apportionnent method only when it is shown that
the nethods specified in UDITPA "do not fairly represent the
extent of the taxpayer's business activity in this state.” In
this case, we sinply do not believe that this test has been
satisfied. Although respondent has adopted a reasonabl e
approach of its own, it has not established, as it is required
to do, that the result UDI TPA reaches in this case' is unreason-
able. The requisite proof is not provided by the fact that

t he conbi ned standard sales factors of all the NFL teans together

include 140 percent of the league's total gate receipts. Only
one team and not the whole NFL, is being taxed in this case,
and it is not inherently unreasonable for that teanis sales
factor to include all of the gate receipts. the team actually
recelves and reports as income. Nbreover, even if respondent's
approach creates the "perfect" sales factor, the statutory
factor yields a result that is only slightly different in this
case (4.08 percent vs. 5.71 percent).

Under these circunstances, we are compelled to concl ude
that respondent has still failed to show that the use of UDITPA's

standard sales factor will not fairly reflect the extent of
appel lant's business activity in this state. Consequently,
secthpn 25137 does not permt the use of a special sales factor
in this case.
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ORDER ON REHEARI NG

Pursuant to the views expressed in the opinion of -~
the board on file in this proceeding, and good cause appearing
t her ef or,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED,

pursuant to section 26077 of the Revenue and Taxation Code,
that our order dated February 3, 1977, nodifying the action

of the Franchise Tax Board in denying the claim of New York
Football Gants, Inc., for refund of franchise tax in the

ampunt of $1,117.41 for the incone and taxable year 1965, be
and the sanme is hereby affirmed on rehearing.

Done. at Sacramento, California, this 28th day of
June , 1979, by the State Board of Equalization.
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