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Appeal of New York Football Giants, Inc.

Revenue and Taxation Code section 25134 defines
"sales factor" as a fraction whose numerator is the taxpayer's
total sales in California during the income year, and whose
denominator is the taxpayer's total sales everywhere during
that year. For purposes of the sales factor, the term
l'sales" means "all gross receipts of the taxpayer," with
certain exceptions not relevant here. (Rev. & Tax. Code, §
25120, subd. (e).) Respondent appears to concede that
appellant's entire home game gate receipts are part of its
"qross receipts," as that term is commonly understood (see
Artnell Co. v. Commissioner, 400 F.2d 981; 986(7th Cir.
1968)), and thus properly includible in the denominator of
its sales factor under a-literal reading of section 25134.
Respondent argues, however, that it has the discretion to
require taxpayers to compute their sales factors in a manner
other than that set out in the statute, and that it properly
exercised that discretion in this case.

In support of its position respondent relies on a

,o
prior decision of this board involving the same taxpayer,
the Appeals of New York Football Giants, Inc., et al.,
decided August 27, 1962 In that case we approved an
adjustment to appellantis  sales factor identical to the one.
at issue here on the ground that the adjustment was reason-
able. The basis for our decision was the then well settled
rule that respondent has broad discretion in defining the
factors to be used in apportionment formulas (El Dorado
Oil Works v. McCol an, 34 Cal. 2d 731 [215 P.2d 41 ( 19501,
appeal dismis&, 3 0 U.S. 801 [95 L. Ed. 5891(1950)), and
that the burden is on the taxpayer to show wherein
respondent's formula is arbitrary and unreasonable.
(RR0 Teleradio Pictures, Inc. v. Franchise Tax Board, 246
Cal. App. 2d 812, 819 155 Cal. Rptr. 2991(1966).)

After our decision in the Giants case, however,
California adopted the Uniform Act. m the Act's
provisions, Revenue and Taxation Code section 25137,
describes and limits the circumstances under which
discretionary adjustments may be made to the Act's
allocation and apportionment provisions. Section 25137
states:
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If the allocation and apportionment pro-
vis-ions of this act do not fairly represent
the extent of the taxpayer's business activity
in this state, the taxpayer may- petition.
for or the Franchise Tax Board.may require,
in respect to all or any part of the tax-
payer's business activity, if reasonable:

(a) Separate accountina;

(b) The exe-lusion of any one. or more:of:
the factors:

(c.1 The inclusion of one or more ad'di-
tional factors. which will fairly re.presen.t
the: taxpayer's business activity in this
state; or

(d) The- employment of any other method".
to effectuate an equitable allocation and.
apportionment of the, taxpayer's income.

This: section authorizes exceptional allocation and appor.tion-
mentmethods. only where the methods- speci.fied,in the Uniform
Act do not fairly represent the extent of the taxpayer's
in-state bus,iness activity. (Rennecott: Copp,erCor.p.,  et al.,
V. S.tate, Tax. Commission, 27 Ut.ah 2d 119- [.49:3 P.2d' 632](1.972),
appeal dismissed, 409 U.S. 973 [34: L..Ed.. 2d_237](1972);
D&&ala: M. Drake: Co. v. Department of‘ Revenue,,, 23'6. Or. 26

0 P 2d 10411(197 Production Co. v.
Kan. 6$.6 r5'1.8 P..2d ::j]%%).)

Armold', 213

Because of the adoption of, the, Uniform Act, our
decision in the prior Giants case is no longer- controlling.
The stated purpose of the Uhiform Act is "to make, uniform
the l'aw. of those states which enact it." (Rev. & Tax. Code,
S 25‘138.) Taxpayers subject,to the Act are required to
allocate and apportion their income in. accordance with its
provisions. (Rev. & Tax. Code, S- 25121.) Discretionary
adjustments to-the statutory allocation and apportionment
procedures: are now authorized. only unde,r exceptional circum-
Stan-ces., that is, only where those procedures do not fairly
represent the extent of the-taxpayer's business activity in
this state.. US~IO~~ Production Co. v; Armold, supra;
Keesling and Warren, California's Uniform Division
of- Income. for, Tax Purposes Act, 15 U.C.L.A. L. Rev-. 156, 171

9671 ). In order to insure that the Act is applied as
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uniformly as possible, we hold that the party who seeks to
deviate from the statutory formula, whether the taxpayer or
the taxing agency, will bear the burden of proving that such
exceptional circumstances are present. (Donald M. Drake Co.
V. Department of Revenue, supra, 263 Or. at 32 [SO0 P.2d at
10441 (1972).)

As pointed out above, appellant computed its sales
factor for the appeal year precisely as required by Revenue
and Taxation Code section 25134. There is nothing in the
record in this case to suggest that computing the sales
factor in this manner did not fairly represent the extent of
appellant's business activity in California. We therefore
conclude that respondent erred in making the adjustment in
question to appellant's sales factor. (Donald M. Drake Co.
V. ,Department of Revenue, supra.)

Payroll Factor

The final issue concerns the computation of
appellant's payroll factor. That factor is defined in
Revenue and Taxation Code section 25132 as a fraction whose
numerator is the total compensation paid by the taxpayer in
California during the income year, and whose denominator
is the total compensation which the taxpayer paid everywhere
during that year. Under Revenue and Taxation Code section
25133, compensation is deemed to have been paid in this
state if:

(a) The individual's service is per-
formed entirely within the state; or

(b) The individual's service is per-
formed both within and without the state,
but the service performed without the
state is incidental to the individual's
service within the state; or

(c) Some of the service is performed
in the state and (1) the base of operations
or, if there is no base of operations,
the place from which the service is
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directed or controlled is in the state,
or (2) the base of operations or the
place from which the service is directed
or controlled is -not Tn any state in which
.some ,part of the service is performed, but
the individual's residence .is 'in -this .state.

4ppellan.t contends that the compensation it
paid to its employees should be attributed entirely to
New York, and that the numerator of its p-ayroll factor
should therefore be zero.. Respondent :argues that since
appel'lant's-  team played one game in this state during
the appeal year, -a ~portion of the compensation paid .by
.appellant should be attributed to CalifornLa :based on
the number of working days its employees spent in ,this
State. We agree with respondent.

Under a ‘literal reading of section .25X33,
appellant concededly paid no compensation in this state
during the appeal year. .As we explained .above,, however,
Revenue and Taxation Code section 2513'7 allows reasonable
.ad'justments to the allocation and -apportionment provisions
of the Unii'orm Act if those provisions do not fairly
reflect the extent of the taxpayer's business .activity
In this state. Computing :appellant"s .payroll factor in
the manner prescribed in the 'Uni'form .Act,would assign
its- entire.payroll to New.York. This ,would clearly not
reflect the fact that appellant's team plays a number
of games outside New York, including occasional. games
.in Cali.fornia. Respondent's approach, on the .other
hand, is‘based on ,the reasonable ,premi.se that compensation
should be partially attributed to each state where the
taxpayer's employees have rendered services. It is also
consistent with -the method used to apportion ,the 'income
of individual football players. (See Appeal of Dennis F.
and Nancy Partee, Cal. St. Bd. of Equal., Oct. '6, 1976.1
-We accordingly find no error in the adjustment to
appellant's payroll factor. (Rev. & Tax. Code, § 25137-I ,

; /
’
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O R D E R

Pursuant to the views expressed in
of the board on file in this proceeding, and
appearing therefor,

m IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denyinq the claim of the New York Football Giants, Inc.,
for refund of franchise tax in the amount of $1,117.41
for the income and taxable year 1968, be modified in
accordance with the views expressed in this opinion.
In all other respects the action of the Franchise Tax
Board is sustained.

the opinion
good cause

Done at Sacramento, California, this 3d day of
February, 1977, by the State Board of Equalization.

, Chairman

,Member

, Member

, Member
, Member

ATTEST: , Executive Secretary
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