
- ' a l e s  o f  t a n g i b l e  p e r s o n a l  p r o p e r t y .

S a l e s  o f  t a n g i b l e  p e r s o n a l  p r o p e r t y  a r e  i n  t h i s

s t a t e  i f :

( a )  T h e  p r o p e r t y  i s  d e l i v e r e d  o r  s h i p p e d  t o  a

p u r c h a s e r ,

other than the United States Government,
within this state regardless of the f.o.b. point
or other conditions of the sale; or

(b) The property is shipped from an office,.
8 tore, warehouse, factory, or other place of
storage in this state and (1) the purchaser
is thri United States Government or (2) the
taxpayar is not taxable in the state of the
purchaser."

21 "25136. Other sales. Sales, other than sales
of tangible personal property, are in this
state if:

(a) The income-producing activity is performed
in this state; or

(b) The income-producing activity is performed
both in and outside this state and a greater
proportion of the income-producing activity
is performed in this state than in any other
state, based on costs of performance."
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3/subdivision (a) of section 25135.- For purposes of
determining where a film was 'delivered to a purchaser,"
appellant decided that the location of each television
station was determinative in the case of a syndicated
program, and that the places where a program is received
(in accordance with published 'rate card values"g,were
determinative in the case of a network program. - The
net effect of these calculations was that ten percent of
appellant's total film rentals was attributed to
California in each income year under appeal.

For income years beginning prior to the effective
date of UDITPA (January 1, 1967), appellant was required
to apportion its income in, accordance with,a gpecial
formula that respondent had devised for independent
motion picture producers. This special formula
apparently differed from the standard formula applied to
manufacturing and merchandising businesses in several
respects, but the sales factor was the standard one that

3/ Althouqh one could infer from the language of Sections
-25135 and 25136 that all transactions .involving tangible
personal property are governed by section 25135, the a
regulations implementing those two sections indicate that
section 25135 zsplies only to "sales" involving transfers Of

__.. -.--
title, and that section 25136 applies to the rental, leasing,
or licensing the use of tangible personal property. Therefore,
a determination that films are tangible perspnal property
does not compel the conclusion that section 2.5135 controls
the allocation of appellant's film rentals. On the contrary,
it seems to us that section 25136 would be the applicable
statute. (See Cal. Admin. Code, tit. 18, regs. 25135 and
25136 (art. 2); see also Boren, Equitable Apportionment:
Administrative Discretion and Uniformity in the Division Of

I 49 So. Cal. L. Rev.

4/ Even if it were correct to apply section 25135 in this
Ease, the network itself would seem to be the "purchaser"
of network programming in the literal sense of that word.
Consequently, appellant's attempted use of the viewing
audience (as measured by rate card values) as the "purchaser"
represents a deviation from section 25135 that could only be
justified as a special rule under section 25137. As we view
this case, therefore, the method of apportionment appellant
seeks is no less dependent on the applicability of section
25137 than is the formula respondent used in assessing the
deficiencies. (See footnote 5, infra, and accompanying text.)
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attributed sales according to the situs of the selling
activities engaged in by the taxpayer's employees.
Under this soliciation rule all of appellant's sales
were attributed to California since all of its employee
sales activities were performed in this state.

Because of the many changes in existing
allocation and apportionment procedures required by
UDITPA, respondent prepared a pamphlet entitled "Comments
Regarding Application of the Uniform Division of Income
for Tax Purposes Act,' (CCH Cal. Tax Rep. 91 203-548),
and distributed it to all affected taxpayers in January
1967. In the comment regarding Revenue' and Taxation
Code section 25137, respondent instructed appellant and
all other taxpayers then using special apportionment
formulas that they were to continue using their p&e-
UDITPA formulas. Respondent adopted this course Of
action in order to give itself time to determine how
UDITPA should be applied to the 28 'special industries'
that it had identified over the years. When appellant
refused to continue using its special pre-UDITPA formula
and attempted to use a new formula based on its own
interpretation of UDITPA, respondent advised appellant
that the special pre-UDITPA formula was to be used
without modification until a new formula was developed,
and it adjusted appellant's returns accordingly. These
adjustments, principally in the sales factor, gave rise
to the deficiencies in question.

In January 1974, while these deficiencies were
still under protest, respondent adopted a new apportion-
ment formula for appellant's industry that approved a
sales factor virtually identical to the one appellant
had devised on its own initiative. Nevertheless, since
the new formula was specifically made applicable only to
income years beginning after December 31, 1972,
respondent refused to apply it retroactively to the
years in question, and it therefore denied appellant's
protest. This appeal followed.

Appellant contends that it was entitled to use
section 25135's "destination test" because respondent
does not have authority to require the use of pre-UDITPA
formulas after UDITPA's effective date. Respondent
argues, on the other hand, that UDITPA's general relief
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proviej9n (section 25137 of the Revenue and Taxation
Code.). - gives it the same broad powers. that it had.
under prior, law to employ any method to effect an.
equitable apportionment of' the taxpaye,r  Is income* This
position was also expressed in the previously mentioned
pamphlet of comments on UDITPA, wherein respondent said:,
with respect to section: 25137:

This section specifies that in appropriate
cases other allocation. and apportionment
methods may be used. 1.n general the
apportionment formulas which have been
developed for specialized businesses:
will be continued since they fairly,
represent the e.xtent of the taxpayer's
business, activity in this State-. The
various factors used in s.uch sgeci;alized
apportionment formulas, however,. will.
usually be&modified so as to reflect the;
provisions of the Uniform Act. For
example, payrolls will be assigned as
provid.ed. in the Uniform Act and the.
proper.ty factor will be determined. under
the provisions of the, Uniform-Act..
(Emphasis added.) (CCH Cal. Tax Rep.,

11 2.0 30,548. )

v "25137. Other apportionment me.thods.. 1:f the!
allocation and apportionment provisions of this:
act do not fairly represent the extent of' the
taxpayer's business activity in this. s.tate,. the:
taxpayer may petition for or' the Franchise, Tax.
Board may require, in respect to all or any
part of the taxpayer's busines,s activity; if
reasonable:

one or more of:

(a) Separate accounting:

(b) The exclusion of any
the factors;

(c-1 The inclusion of one or more. additional
factors which will fairly represent the
taxpayer's business activity in this state;
Oi:

(d) The employment of any other method to
effectuate in equitable allocation and
apportionment of the taxpayer's income."

.
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In the Appeal of New York Football Giants, Inc.,
also decided today, we considered at some length the
question of when a taxpayer may use, or may be compelled
by the Franchise Tax Board to use, a special apportionment
formula that differs from UDITPA's normally applicable
provisions. We held in that case that the special
procedures authorized by section 25137 may not be
employed in any situation unless the party invoking that
section first proves that UDITPA's basic provisions "do
not fairly represent the extent of the taxpayer's
business activity in this state." In the present
controversy, each party he7 sought to apply a special
rule of its own choosing,- but neither has proved that
UDITPA's basic three-factor formula reaches an unfair or
unreasonable result. Since UDITPA made a number of
substantial changes in prior law, we will not assume that
a special formula will still be necessary in every case
where pre-UDITPA law required the use of such a formula.
AS this case now stands, therefore, it has not been
established that there is any need to apply a special
formula to appellant's business operations.

0 Because no justification has been shown for
deviating from UDITPA'S normal apportionment formula,
respondent is directed to recompute appellant's tax
liability in accordance with that formula. If both
parties find, however, that this formula does not fairly
represent the extent of appellant's business activity in
this state, then respondent is authorized to apply its
special pre-UDITPA formula , pursuant to the discretion
vested in it, by section 25137, to effect an equitable
apportionment of appellant's income.

Although appellant has consistently mai&ained.'that  it
llowed UDITPA'S requirements when it filed the returns

in question, we have characterized appellant's use of the
"destination test" as a special rule because (1) we
believe section 25136, not section 25135, is the applicable
basic provision of UDITPA, and (2) even if section 25135
is applicable, appellant has misapplied that section's
destination test. See footnotes 3 and 4, supra.
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O R D E R
Pursuant to the views expressed in.the.opinion

<of the board on file in this ,proceeding, and good cause
appearing therefor,

IT I-S 'HEREBY ORDERED, BDJUDGED AND DECREED,
.pursuant to section 2.5:66'7 of ,the :Revenue and 'Taxation
Code, eat th.e action of the 'Franchise .Tax.Baard on the
protest of Danny Thomas Productions agains,t,proposed
~assessments of additional .franchise tax-in the amounts ,of
.$6;0'17.. 59 and $290.'6:4 for the income -years -ended June 30,
-1969, and -June 30., 1970, respectively-, ybe -atid ,the 'same is
.hereby modified in accordance.with  the attached :opinion.

Done at Sacramento, California, this 3rd 'day of
February I 1977., .by the ,State )Board ,of Equalization.

, Member

ATTEST:
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