however, we also pointed out that
". . ..all.returns from property which is developed
or acquired and maintained through the resources of and
in furtherance of the business as a whole should be
attributed to the business as a whole." Here appellant
acquired and maintained the Western District's goodwill
in furtherance of its unitary business operations.
Therefore, although appellant may not have taken
deductions  for the goodwill in reduction of unitary
income,  the loss on the sale of the goodwill may
appropriately be attributed to appellant's business
as a whole.

~ Appellant also relies on Revenue and Taxation
Code section 23040, which provides:
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| ncone derived from or attributable to
sources within this State includes incone
from tangi ble or intangible property | ocated
or having a situs in this ‘State,. ...

In appel l ant's opinion, this Se€ctloOn reguires :income from
intangibles which have a situs i N California tO ‘be allocated
to this .state rather than -apportioned by formula, even
though the income may ' D€ business income. We disagree.
Revenue and Taxati on code Section 25128 pprovides that
al | business 'inconme,, including business | ncome from
Intangibles, shall be apportioned by formula. Section

was adopted in 1966, Whil e section 23040 was adopted

in its present form in 1949.. To the extent -that there is
a conflict between these two statutes, therefore, section
25128, belng, the 1ater in time,, should control.. {see

Candlestick Properties, Inc.v. San .Francisco ‘Bay
-conservati on Etc. Com., 11 Cal,. App. 3d 557, 565

T89 Cal. _Rptr.B8973(1970).) Fiberboard Paper Products
Corp.v. Franchi se ' Tax Board, 208 Cal. App. 2d 363
T7Cal.Rptr. 46] (1968), is t to the :contrar—ﬁ,., si nce

that case gealt Wi th a taxable year prior to the adoption f
section 25128.

Finally, appellant relies on Revenue -and Taxation

Code section 25137, which authorizes discretionary adjust-
ments to the <apportionnment wprovisions of the 'Uniform act
i f those provisions "do not fairly represent the -extent Of
t he taxpayer's ‘business -activity in 'this state." However,
the party who Seeks to invoke Section 25137 'bears the 'burden
of showi ng that exceptional Circunstances exist to justify
deviating "fromthe Act's regular apportionment provisions.
(Appeal " of ' New vork Football Giants, Inc.,, deciged this -day.)

pelTant has not met thi s burden. |NOEEd, as suggested DY
the Foregoing discussion,, attributing the |0ss 'on the sale
of goodw || ~to appellant's business as a whole -quite
accurately reflects the fact that the Western District's
"busi ness activities in_California were part of appellant’'s
unitary business operations.

. ~ For the above reasons., we sustain respondent's
action I n this case.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxation
Code, thatthe action of the Franchise Tax Board in denying
the claimof Borden, Inc., for refund of franchise tax 1n
the anount of $193,110.34 for the income year 1970, be
and the same is hereby sustained.

Done at Sacramento, California, this 3rdday of
February, 577 by the State Board of Equalization.

 Member

ATTEST: . ///// @ [ vV e Secretary
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