
 however, we also pointed out that
n .a11  returns  from property which is developed
0;  &u&red  and maintained through the resources of and
in furtherance of the business as a whole should be
attributed to the business as a whole." Here appellant
acquired and maintained the Western District's goodwill
in  furtherance of its unitary business operations.
Therefore, although appellant may not have taken
deductions forthe  goodwill in reduction of unitary
income, the loss on the sale of the goodwill may
appropriately be attributed to appellant's business
as a whole.

Appellant also relies on Revenue and Taxation
Code section 23040, which provides:
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Income derived :from 'or attrTbut5ble to
sources wi'thin ,this State includes income
:%rom tangible or intangible prqpe,rty located
,or having :a situs .in th5s ‘State,. . -(. ‘.

In appellant's opin-i-on, th-is section :reguires :income .from
intan.gibles *which have a .s%tus in Cdlif~ornia to 'be alloc'ated
,to -th%s ,state rather than -apportioned .;by :formul:a., seven
thou@ tie .income :mqy 'be :bus5ness Ancome. ,We :disa.gree..
Revenue and Taxation .Code section '2i5:12;8 :provide.s *at
all business 'income,, including :b.usineas income :from
.mangibles, .shall be apportioned by f:ormulab. tSe.ction
25128 .was a&Fin :196-6., while .section 230,40 !.was iadqpted
in .rits ,present *form in 1949.. To the extent ,tiat .there is
a conflict between these two .sSa:tutes,, therefore, Se'CtiOn
'2:512:8.,  being the 1.ater in time,, should control..
Candlesti-ck-' Prope-rties,

$See
.Inc. -v. San .Franc%sco 'Bay

-Conservation ~tc.. Corn..,, ll Cal,. .App.. ..3d :55'7. :56-S
789 Cal. 1mt.r.  897-I (:19’7Oj..‘) IFiberboard IPaper Products
Co& . ‘XT_ 'Franchise 'Tax :Board,,' 268 Cal. App. .Pd 133613
+.c&l.. &pkr. 461 ('196.8)., :i.s not to the :contrary:, since
that case de.alt with a tax&le year :prior to the .adopeOn Of
section :2'51'2:8.

.Final'ly, appellant -rel.i-es  *on Re,venue ,and Taxation
Code section :2:5'1‘37, ,whi.ch ;autho.rizes ~discretionary  -adjust-
men'ts 'to the <apportionment ;prov%sions of the 'Uniform .Act
if th.ose provisions Ydo ,no% Fairly repres-ent the *extent of
the :taxpayer% ',business -activity .'in 'this :s.tatei."' Xowever.,
the -party :who seeks to -invoke section 25l37 'bears the 'burden
09 showing that excepti,onal circumstances exist to :justffy
devi,ating ‘from the :Act'l.s regular appor.tiionment  :provisions.
(Appeal of 'New Y.ork Football GLants, ‘Inc.,, dectded this -day.)
Appellant has .not.met this .burden. Indeed, .as sugges'ted by
the Foregoing discussion,, attri'butkng jtie loss 'on the sale
of goodwill to appellant's business <as .a whole -quite
accurately reflects the fact that ,the Western .District"s
'business .activities in California -we.re part of appellant“~
unitary Ibusiness operations.

For the above reasons., .we sustain respondent"'~
action in this.case.
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Pursuant to the views expressed in
of the board on file in this proceeding, and
appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED ANDW

the opinion
good cause

DECREED,
Taxationpursuant to section 26077 of the Revenue ana

Code, that the action of the Franchise Tax Board in denying
the claim of Borden, Inc., for refund of franchise tax in
the amount of $193,110.34 for the income year 1970, be
and the same is hereby sustained.

Done at Sacramento, California, this 3rd day of
February, /Y77 by the State Board of Equalization.

I

ATTEST: , E x e c u t i v e  Secretare'fd+&

: !
I

i:
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