
s a l e .  ( C a l .  A d m i n .  C o d e ,  t i t . 1 8 ,  r e g .  1 7 2 0 6 ( g ) ,  s u b d .  ( 2 ) ( A ) .  )

A  c a s u a l t y  l o s s  to business property or property held in a trans-
action entered into for profit is determined by reference to the ,
s,inglc,  identifiable property damaged, but in determining a loss
jnvolving realty and improvements not used in a trade or business
or in any transaction entered into for profit, the improvements to
the property damaged. are considered an integral part of the
property. (Cal. Admin. Code, tit. 18, reg. 17206(g), subd. (2)(B).)

The above statute and regulatory provisions are similar
to their federal counterparts. (Int. Rev. Code of 1954, 3 165(a)
and (c); Treas. Reg. rig 1. 165-7(a)(2), 1. 165-7(b). ) #
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With this background, we first consider the $2,800.00
casualty loss claimed with respect to the farm land. It is settled
that deductions are a matter of legislative grace and the burden of
Proof is uoori the taxoaver to show that he is entitled to the deduction.
iNew Coldnial Ice Cd. ;. Helvering, 292 U. S. 435 [78 L. Ed, 13481;
oe B Thornton 47 T. C. 1. Appeal of Felix and Annabelle Chappellet,
&bqual. , Junk 2, 1969. ) When the storm occurred
the farm land was held for the production of income since it was
purchased primarily for ultimate sale at a profit, although not at
that time producing income. (See George W. Mitchell, 47 T. C.
120. ) Thus, any damage to that land occurred in a transaction
entered into for profit, and the amount of the casualty loss conse-
quently must be determined by reference to the changed condition
of that separate identifiable property.

Appellants’ rejection of a pre-storm offer of $35,200.00
for the 11 acres, along with the fact that no offers were made at a
post-storm list price of $33,000.00,  obviously does not constitute
an appraisal. These circumstances form a partial basis .of their,
opinion, however, that the decrease in fair market value was far
in excess of $2,200.00. An owner’s opinion as to the fair market
value of his property is entitled to some weight. (Biddle v. United
States, 175 F. Supp. 203; United States v. 3969.5-s ofLand,
m Supp. 831.; W. F. Harmon, 13 T. C. 373. ) It is also true
that the loss of fair market value must be the result of actual
physical damage; a deductible’loss is not incurred to the extent
that property decreases in value merely because it is apparent
that a casualty has occurred, or to the extent that it is due to
fea,r of prospective buyers that future casualty damage might
occur. (Harvey Pulvers, 48 T. C. 245, aff’d, 407 F. 2d 838;
oe I3 Thornton supra; Clarence A. Peterson, 30 T. C. 660;
b?ea o Felix and , supra; see Cal.
Admin. Code, tit. 18,

1 Iowever, appellants have furnished additional evidence
of the deductible farm loss, including the estimates of replacement
costs, Replacement costs are evidence of loss of value. (Cla

+
v.

Commissioner, 321 F. 2d 12; see Appeal of Felix and Annabe e

I n*
ellet, supra. ) Such estimates are acceptable as some evidence_

8
o oss o value even though the work is not done. (Andrew A. Maduza,
7’. C. Memo. , Aug. 31, 1961. ) Repair and replacement costs have
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been considered as better evidence of physical damage than appraisals
in certain instances. One instance is where appraisals are likely
to be influenced by the psychological facts mentioned above, rather
than merely reflecting physical damage. (See Clarence A. Peterson,
supra; Joe B. Thornton, supra. )

The federal courts allow a reasonable approximation
where the evidence clearly establishes, as in this appeal, that a
casualty loss has been sustained but the taxpayer has not proved
the exact amount of that loss. (Oceanic Apartments, Inc., T. C.
Memo., Oct. 1 I, 1954; John W. Scott, T. C. Memo., Dec. 12, 1956;
Andrew A. Maduza, supra; Herbert H. Nelson, T. C. Memo. ,
Feb. 27, 1968; cf. Cohan v. Commissioner, 39 F. 2d 540. )

It is true that the cost of restoring the farm land to
its pre-storm condition could be less than the estimates submitted
by the rock company. We conclude, however, that the cost estimates
for top soil replacement and for filling the largest ditch, together
with all the other evidence in the record, clearly substantiate
that damage to the farm land amounted to at least $2,200.00.
Applying the well established rule that a reasonable approximation
should be allowed, we find that appellants suffered a casualty
loss of $2,200.00  with respect to the farm property.

We next turn to the question of tree damage. The measure
of a casualty loss to nonbusiness property and property not held for
profit is also the difference between immediate pre-casualty and
post-casualty fair market value, but not in excess of the adjusted
basis of the property. (Helveri

+
v. Owens, 305 U. S. 468 [83 L. Ed.

2921;  see Cal. Admin. Co e, tit. 18, reg. 17206(g), subd. (2)(A). )
The land and improvements are treated as a’unit with no separate
basis apportioned to either in determining the amount of any
deductible loss. (Harry Johnston Grant, 30 B. T. A. 1028. )

Consequently, where ornamental, shade, or fruit trees
on residential property are involved, the casualty loss is measured
by the decrease in fair market value of the entire property. (Mary
Cheney  Davis, .I 6 B. T. A. 65; John S. Hall, et al. , Executors,16
B.‘l’.A. /I; Buttram v. ones, 87

+I70
F. Supp. 322; G. C. M. 21013,

19.39-l (Par- Bu . 1; Rev. Rul. 66-303, 1966-2 Cum. Bull. 55;
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Pursrlnnt to the views expressed in the opinion of the
board on file in this proceeding, and good cause appearing therefor,

lT IS IHEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation Code, that
the action of the Franchise Tax Board on the protest of John A. and
Elizabeth J. Moore against a proposed assessment of additional
personal income tax in the amount of $390.30 for the year 1968,
be and the same is hereby modified to reflect allowance of
$2, 100.00 of the claimed casualty loss deduction. In all other
respects the action of the Franchise Tax Board is sustained.

Done at Sacramento, California, this 8th day of
March, 1976, by the State Board of Equalization.

. .

, Member

ATTEST: /&‘~Lx?&& , Executive Secretary
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