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BEFORE THE STA’I’E BOARC OF EQUALIZATION

OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of );
)

TIlOMAS- T. CRITTEND11:N )

:‘.. .
: ,(.I

1:’ .

Appearances:

For Appella.nt :

l-or R e s p o n d e n t

: ,,, -.j,
I_

. .

Thomas T. Crittenden; in pro...per..
I . ._.’:

: lack E. Cordon
Supervising Counsel ,I.

.,I.
. . .a ..:’

O P I N I O N .
:,:

This appeal is made pursuant to section 18594 of the . .
Revenue and Taxation (,bde from the action of the Franchise Tax.
Board on the protest of Thomas T. Crittenden against a proposed
assessment of personal income tax in the amount of $1, 126.57 and
penalties in clle amount of $563. 28 for the year 1966.

‘Subsequent to tile hearing on this appeal, the parties
agreed to a settlement of a11 tnattcrs relating to appellant’s
liability for additional tax. t :onsequently,  the sole question
remaining for clcci.u;ion i.s whether penalties for failure to file a
return and fol- fai.I.ure to fwr-list)  requested information should be
imposed.
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:\pp~~l1~1nt  is il s~‘l~-c’lll~‘loy~‘~l  LltlOl‘llC’~  .  Ill I’)()‘)  I I\<’
Intel-nal  R~~vc~nuc~  Sc>rvic’c\  issiickl 311 ;ludit ix~poi-t wliicli sctl 1)1-t11
substantial additions to the taxable income appellant had reported
on his 1966 federal income tax return. Respondent received a
copy of the report, and a search of respondent’s records failed
to reveal any evidence that appellant had filed a state return for
the year 1966. ., ‘.,’ :

On June 16, 1970, respondent wrote to appellant to
advise him.that it had received a copy of the federal audit report
and that it could not locate his state return for 1966. The letter
requested appellant to do one of three things: (1) if he had filed
a return, he was asked to send a copy of it to respondent along
with a completed form FTB 3830 (Taxpayer’s Statement of
Previous Filing), a blank copy of which accompanied theiletter ;
or (2) if he had not filed a return, he was asked to fill out the
blank form 540 enclosed with the letter and to send it to respond-
ent along with the appropriate tax, penalty, and interest ; or
(3) if he believed that he was not required to file a return, he
was requested to furnish specific information to show that he did
not fall within the filing requirements. When appellant failed to
reply, respondent issued notice of a proposed assessment on 0
October 30, 1970, -based on the federal audit repdrt ; and added
a 25 percent penalty for failure to file a timely return and an
additional 25 percent penalty for failure td furnish information
requested in writing..

On November 13, 1970, respondent received appel-
lant’s protest of the assessment, in which appellant said that he
had filed a timely return. _,He  enclosed an unsigned copy of a
1966 return, labeled “Preliminary”, dated January 30, 1967, and
showing self-assessed tax of $,165. He denied receiving any
previous..request  for’ information. When a subsequent exchange of
letters ,failed. to produce any additional. information, respondent .I
affirmed.its  proposed assessrnent on April 15, 1971.

Rcspondent’!s notice of proposed assessment and
notice:of action affirming the proposed,assessment  were mailed
to the sanGaddress  of appellant as the address shown on the
letter of%June 16, 1.970. :.. ‘I ! - ,’

: ._,f. ). I, I, “. ..’
:; ,_ i-_ _. . . Section I.8681 of- the I Revenue and Taxation’ Code pro -
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-_
vides for a graduated penalty,. not to exceed 25’percent of the tak’$
due, for failure to file a timely return, unless it is shown that
the failure is due to reasonable cause and not due’to willful
neglect. During the year on appeal, section 18683 of that cqde

provided that if any taxpayer fail$ or rkfus& to furnish any info?:,
mation requested in writing by,thk Franchise Tax ward., the
Franchise Tax Board may add a penalty of 2.5 perc@t of any -_’ ,,
deficiency concerning the assessment of which the .information
was required. The propriety of the penalties presents issues
of fact as to which the burden of proof is on the taxpayer. (Appeal
of La Salle Hotel Co., Cal. .St. Bd. of Equal., Nov. 23, 1966;
Appeal of Myron E. and Alice Z . Gire, Cal. St; Bd. of Equal. ,
Sept. 10 1969; Boynton v. Pedrick, 228 F. 2d 745, cert. denied,. _
351 U.S.’ 938 [l-d. 14653;ho J. Sharp;, T.‘C. h%mo.;
Nov? J6, 1956, appeal dismissed,. 249 F. 2d $47.)

,’ .
.,’ On this record we can orily conclude that appellant has:’

failed to prove he filed a’ timely return for 1966. Respondent 1.
introduced evidence to show that a diligent search of its k$&&
ha,d beeti made and that ho return was found to have betin filkd’in
abpellant’s name for 1966. Although apfikllant h4.s allegeg tbai
he filed his’state return at the same time he filed his @deral ’
return, .‘he’ has failed to produce any’ persuasive evidence of filing’,
despite’numerous opportunities to do so. Fe did serid resbond,ent
a copy of an unsigned “preliminary” returri that he purportedly
filed, but it has been held that production of a copy of a return
without convincing evidence of mailing the original .iS ‘insufficie$z ;
to establish timely filing where official government records:
indicate that no return was filed. (Appeal of La Salle Hotel Co. ,
supra. )

Appellant has also failed to sustain his burden of
proving. the imp&priety -of the penalty for failure to furnish
information requested by the Franchise Tax Board. On appeal,
appellant did not address himself specifically to this penalty.
His only comment regarding it, came in his letter of protest to
respondent , ii? wi~ich he simply denied receiving the letter of
June 16, 1970.. I-lowever , a c&y of the letter is contained in the
record, and the subsequent notice of proposed assessment and
notice of act:ibn affirming the proposed assessment posted to the
same address were admitFedly keceived. On the evidence before
us, we must conclude that appellant did receive the letter of
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A p p e a l  o f  T h o m a s  I’. C r i t t e n d e n  ,:,
I.

~ : , ,,

June IO? I W O ,  ;Incl il is unciisptilcki 111;11, Ik\ I,lc.wc~i-  i-~wpcw~k~~l 10 i t .,., r;, . .
,,:.’ /

Iii ;i&rd,anke~ with thG vie& ~~xprc$~d I;ci-&nF, be . .
sustain ,&spondent “s act@n in’imposing, both penalties.  L130we&;
since the amount of each penal!? in ithis case m&t be mea$k+kd;,by
the &ti&t of the ta,! due, the penalties ksessed by__respondeyt‘
must be_ tidjusted to i-efkt the “agreement of the parties on. appel-;
l a n t ’s  r e v i s e d  jax 1ik.bilit.y. /,., _. . ,..I,.: ,_,

.
. . I.

.a.
.

s’ ,

ORDER’ .::‘, ,, ‘-I,

i- ,
).

Pursuant.to the views expressed’ in the ‘opinion  of td&
boai-d qn file in this proceeding, and gqod cause appearing therefor,

:

IT IS IHEilEBY OTiljERED,  ADJUDGED AND DECREED, -
pur,Fuant to sectipn 18595 of th” Revenue and Taxation Code, that the
&tiokdf the .Franchise Tax !Joard on the protest of Thomas, T.
Crittenden ‘against a prol;bsed assessment of pers+al ‘income tax
in I&e’$mount  of $l,li6.57 and penalties iti the amount of $563.28
for -the: year ‘1966, be and .the same is hereby, modified to redude .the
amouilt @ax liabilit)! in accordance with the.. agreement ‘of Fhe
p+-t!eS’.’ The &~o+of‘ea.qh penalty is reduced ‘to.25 percent of+
rhe%@tir$ & th& tax 1itib’ilit.y as ‘bevised.. 1~ all other. respects
th$‘@tion of the Franchise Tax Board is stistaiiled. .:

Done
.r‘1974,

ai Sacramento, (%lifornia, this 7tli .dqy df -’
by the State Board of Equaligon.

, .Mem@er

, Member

1 _..
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