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the witnesses,  ‘The necessity fo 1 pe rsonal obse rvation of the
parties and witnesses in order to determine their capacity for -
competency, knowledge perception and honesty is forcefully borne
out in this matter by the determination of appellant® federal
liability in the Tax Court which, to a great extent, turned on the
credibility of certain witnesses in that proceeding.

We note that in neither of the matters cited. by respondent
in support of its position was fraud at issue. However,, in Appeal of
Robert C. Sherwood, Deceased, and Irene Sherwood, supra, we were
called upon to consider the effect of a prior federal criminal convic-
tion for tax evasion after a trial on the merits. In Sherwood we
stated:

[T]he courts attach considerable significance to a
criminal conviction in determining the facts in a civil
case. We are not unmindful of the fact that the
evidence here consists of a federal Tather than a
state conviction. The federal and state income tax
laws are substantially the same, -however, and the
same amounts were reported on the federal and
state returns. Whether the federal conviction is
regarded as creating an estoppel or as rebuttable
evidence it is sufficient to persuade us, in the
absence of any rebuttal, that the state return, like
the federal return, was fraudulent.

Sherwood can be distinguished by the fact that in the taxpayer’
criminal conviction, the prosecution burden was to establish
fraud beyond a reasonable doubt, whereas, in a civil fraud case
the taxing authority has only to establish its case by clear and
convincing evidence. Thus, we were” especially persuaded that

On appeal, too late, he has hired very competent
counsel. But stuck. in the mud with the trial record, counsel
simply cannot pull the doctor out.

‘We find there was competent evidence to sustain the
decision unless absolute mathematical certainty be required.
And 1t is, not. required. The fact that there was some con-
flicting, evidence does not prevent a conclusion that there was

“clear ‘and convincing evidence to sustain the Tax Court?
findings and conclusions.

The decision is affirmed.
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the conviction in a c¢riminal fraud case, where the government

is held to the more stringent” bu rden of p roof would neccessarily ™«
be dispositive of the same issue in a subsequent civil*fraud case
where the burden of proof, although still onerous, is considerably”
less. In the absence of anything more, and respondent-has offered
nothing more, we are not compelled to accept as conclusive a -
determination by a federal court on the issue of a CIVI| fraud
penalty.

Similarly, respondent may not carry its'burden of"
proof on the issue of fraud merely by relyingon section 18451 of
the Revenue and Taxation Code Section 18451 provides, in perti--
nent part: . - ’

If the amount of gross income or deductions for any
vear of any taxpayer as returned to the United States *
* Treasury -Department is changed or corrected by the
Commissioner of Internal Revenue.. . such taxpayer” ..
shall concede the accuracy of such determination or
state wherein it is erroneous. (Emphasis added. )

It is readily apparent from the wording of the statute that although
the taxpayer may, under certain circumstances, be required to
concede the accuracy of a federal determination of his ““gross
income or deductions no similar concession is required in the
case of a fraud penalty.

Accordingly, it is our determination that respondent
has not established by clear and convincing evidence that the
civil fraud penalty contained in section 18685 was. properly asserted
against ‘appellant for the year 1960.

Appellant has also asserted.his right to a refund, with
interest, of the state tax he paid on behalf of his ex-wife for the
years 1959 and 1960. However, we are unaware of any timely claim
for refund ever being filed on appellant behalf. Accordingly,, any
guestion concerning the propriety of a claim for refund is not
properly before this board at this time.

ORDER

Pursuant to the views expressed in the opinion of the
board on file in this proceeding, and good cause appearing therefor,
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I'T IS 1 HEREBY ORDI: RED, ADJUDGED AND.DECRIEED,.
pursuant. to section 18595 of the Revenue and Taxation Code: that
the action of the Franchise Tax. Board on the protest of M. Hunter
Brown and Martha J. Brown against proposed assessments of A
additional personal income tax and fraud penalties against M. Hunter
Brown and Martha J. Brown, jointly, in the amount of $1, 580. 57 tax
and $790.-29 fraud penalty for the year 1959, and against Martha J.
Brown, individually, in the amount of $627.28 tax and $313.64 -fraud,
penalty for the year 1960, be and the same is hereby modified to
reflect respondent’ withdrawal of the assessments; that the action
of the Franchise Tax Board on the protest of M. Hunter Brown and
Martha J. Brown against a proposed assessment of additional
personal income tax against M. Hunter Brown, individually, in
the amount-of $603.28 for the year 1960, be and the same is hereby*
sustained, and that the action of the Franchise Tax Board on the
protest of M. Hunter Brown and Martha J. Brown against a proposed
assessment of fraud penalty against M. Hunter Brown, individually,
in the amount of $301.64 for the year 1960, be and the same is hereby
reversed.

Done at Sacramento, California, this 7th day of

At d-}/,’ Member

, Member

ATTEST: // // %4&&cretafy
—— — 7 |
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