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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNI A

In the Matter of the Appeal of )
)
ELMER H. AND JOAN C. THOVASSEN )

Appear ances:
For Appellants: Byron Foote

For Respondent: Richard A Watson
Counsel

OPILNI_ON

This appeal is made pursuant to section 18594
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Elmer H and Joan C.
Thomassen agai nst proposed assessnments of additiona
personal income tax in the amounts of $153.37 and $583.09
for the years 1959 and 1961, respectively, plus a penalty
in the amount of $29.15 for the year 1961.

Appel lants are residents of Newport Beach
California. Elmer H Thomassen is a practicin% ort ho-
pedic surgeon with offices located in Newport Beach and
Garden G ove.
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Appeal of Elner H and Joan C. Thomassen

I n October 1963 respondent’'s auditors revi ewed
appel lants' joint personal income tax returns for the
years 1959 and 1961. The audit resulted in the follow ng
adj ustments which form the basis of this appeal. For
both 1959 and 1961 respondent reduced certal n business
expenses. or deductions, increased incone, and disallowed
a loss in accordance with a federal audit report. Medi-
cal expenses were reduced $3,800.72 and $7,083.35 for
the years 1959 and 1961, respectively, as being in excess
of the allowable statutory limt. Autonobile expenses
were reduced 25 percent for 1959 because appellants
failed to establish that such expenses were business
related. For the year 1961 respondent al so assessed a
negligence penalty in the amount of 5 percent of the total
‘proposed deficiency assessnent.

It is well established that deficiency assess-
ments which are based upon a federal audit are presuned
to be correct and that the taxpayer has the burden of
proving error. (Appeal of WIliam B. and Sally Spivak,
Cal. St. Bd. of Equal., Feb. 26, 1969; éfgg%;_ﬂi_tELDeLL
Tuchinsky, Cal. St. Bd. of Equal., July 1, "1970.) Appel-

ants maintain that the federal audit report relied on
ag_respondent does not reflect the final basis upon
ich they settled their federal tax liability for the

years on appeal. However, respondent has indicated that
the final federal adjustments were considered in revising
its proposed assessments. |In any event, appellants,

al though requested to do so, have failed to offer any

evi dence whi ch even suggests that the federal audit adjust-
ments relied upon by respondent were erroneous. Accordingly,
we find that respondent's action in relying upon the federal
determ nation was proper

Appel I ants cl ai ned nmedi cal expense deductions in
the amounts of $6,300.72 and $9,583.35 for the years 1959
and 1961, respectively. Section 17255 of the Revenue and
Taxation Code (section 17254 prior to 1961) specifically
limted the maxi mrum nedi cal deduction to $2,500.00 where
the taxpayer filed a joint return with his spouse. Respon-
dent disallowed these deductions to the extent they exceeded
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the statutory maxinum W find that respondent's action
in disallowng the excess portion of these deductions
was correct as a matter of |aw

~In the year 1959 appellants deducted $3,947.48
as a business expense for the |easing and maintenance of
various automobiles. Respondent deternined that during
1959 appel l ants neither owned nor |eased any ot her
automobil es for their personal use and disallowed 25 per-
cent of the anmount clained as a nondeductibl e personal
living or famly expense. (Rev. & Tax. Code, § 17282.)

_ ~ Deductions from gross income are a matter of
| egi slative grace and are allowable only where the
conditions established by the Legislature have been
met. (New Colonial Ice Co. v. Helvering 292 U.S. 435
(78 L. Ed. 13481.) Athough appelTants have failed to
produce any records or other evidence show ng how the
clai med expense should be apportioned between persona
and business use, respondent has allowed a portion of
the expense clainmed under the rule of Cohan v. Conmis-
sioner, 39 r.2d 540. In view of appelTants faiTure
fo offer any evidence on this issue we find that
respondent's action in dlsa||OMAn% a portion of the
clained autonobile expense for 1959 was correct.

Finally, for the year 1961, respondent assessed
the 5 percent penalty for negligence under section 18684
of the Revenue and Taxation Code. The Internal Revenue
Service inmposed an identical penalty pursuant to section
6653(a) of the 1954 Internal Revenue Code for the year
1961. " Respondent's determnation that a penalty shoul d
be assessed is prima facie correct and appellant has the
burden of proving that the action is erroneous. (Davi d
Courtney, 28 T.C. 658; Ralph Romne, 25 T.C 859k?
ﬁ?pellants have submttéd no evidence which woul d suggest
that respondent's action in assessing the penalty was

erroneous.  Accordingly, we find that respondent’s action
must be sustained.
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Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing. therefor,

| T |'S HEREBY ORDERED, ADJUDGED AND DECREED,
Egrsuant to section 18595 of the Revenue and Taxation
that the action of the Franchise Tax Board on the

protest of Elner H and Joan C Ponassen agai nst proposed
assessnments of additional personal 1nconme tax in R
anmounts of $153.37 and $583.09 for the Kears 1959 and
1961, respectively, plus a ﬁenalty in the amount of $29.15
for the year 1961, be and the sane is hereby sustai ned.

Done at Sacramento, Callform.a, “this A9th day
of February, 1974, by the State Board 6f Equalization.

WW
ATTEST: ;Z9§2§Z/ é4égii;§£g_,8ecretary
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