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OPL NL ON

This appeal is nmade pursuant to section 25667
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Western Urban
Redevel opnment | nvest nent Corporation against proposed
assessnments of additional franchise tax in the anounts
of $1,561.77 and $672.15 for the income years ended
March 31, 1967, and 1968, respectively.

The sole issue for determ nation is whether

certain dividends received by'aBpeI!ant fromits sub-
sidiary were included in the subsidiary's neasure of
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tax and, therefore-, deductible by appellant pursuant to
Egg terns of section 24402 of the Revenue and Taxation
e

Appel I ant owned 52 percent of the stock of
Gol den Gate Community Hospital (Golden) until June 30,
1967, when the stock was sold and the subsidiary |iqui-
dated. At all times pertinent to this appeal Golden was
a California corporation and derived all of its incone
from sources within this state. During its income years
ended March 31, 1967, and 1968, appel |l ant received divi-
dends from Gol'den in the ampunts of $26,000 and $31, 200)
respectively. The $26,000 dividend was paid entirely
from Gol den's earnln?s for its income year ended April 30,
1967. _The sources of the $31,200 dividend were varied. &
Part of the dividend was paid from Golden's capital and
part from earnings accumulated prior to May 1, 1966. The
status of these dividends are not in question. The forner
is a nondeductible capital distribution while the latter
s deductible in its entirety. The remainder of the
$31, 200 dividend was attributable to income earned by the .
subsidiary during its incone Kear ended April 30, 1967,
and to incone earned during the short period, My 1
through June 30, 1967, prior to its liquidation

~During the years in question appellant deducted
all the dividends received fromits subsidiary. However,
respondent determ ned that none of the dividends attribu-
table to the subsidiary's income fromthe short period,
May 1 through June 30, 196.7, and only one-sixth of the
dividends attributable to the subsidiary's incone for
Its income year ended April 30, 1967, were deductible.
Based upon that determ nation respondent issued proposed
assessments of additional franchise tax which were pro-
tested by appellant. The protest was denied,and this
appeal followed.

1/ See page 3 for footnote 1.
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1/ The follow ng

. tabl e indicates the source and disposi-
tion of the dividends in question:

AMOUNT OF SOURCE OF  PERCENTAGE
DI VI DEND DI VI DEND DIVIDEND AMOUNT OF AMOUNT OF
PAID TO PAI D BY ALLONED AS DEDUCTI ON  DEDUCTI ON
APPELLANT GOLDEN DEDUCTI ON ALLONED DI SALLOVWED
$26,000.00 Earnings 16. 667 $4,333.42 $21,666.58
For |ncomne (1/6)
Year Ended
4-30- 67
$ 9,250.25  FEarnings 100.00 $9,250.25 0-
Accunul at ed
Prior toO
5-1-66
$ 7,349.73 Earni ngs 16. 667 $1,224.98 $ 6,124.75
For |ncone (1/6)
Year Ended
4-30- 67
$12,694.15 Earnings -0~ -0- $12,694.15
For Short
Period 5-I
Through
6- 30- 67
$ 1,905.87 Capital -0- -0- $ 1,905.87
$31,200.00
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I n support of its proposed assessnments, respondent
contends that no part of the income earned by CGol den during
the short period and only one-sixth of the subsidiary's
income for the previous inconme year ended April 30, 1967,
were included in Golden's neasure of tax. Since a deduction
has been. allowed for all of the dividends attributable to
the income included in the subsidiary's measure' of. tax,
respondent concludes that appellant is not entitled to
any further deducti on.

On the other hand, appellant maintains that all
of Colden's incone earned after April 30, 1966, was
included in the subsidiary's neasure of tax. Therefore,
since the dividends in question are all attributable to
t hose earnings they should be deductible.

Section 24402 of the Revenue and Taxati on Code
describes as'a' permtted deduction:

Di vi dends received during the incone year
declared from incone which has been included
in the measure of the taxes inposed under

[ The Bank and Corporation Franchise Tax or
the Corporation Income Tax] upon the taxpayer
decl aring the dividends./

The purpose of the statute is to avoid double taxation,
at the corporate |evel, of income which has already been
subjected to California taxation in the hands of the
diV|dend-decIarin% cor poration. (Safeway Stores, Inc.

v. Franchi se Tax-Board, 3 Cal. 3d 745, 5%9-750 [o1 Cal.
Rptr. 616, 478 P.2d4 48]); Burton E. Geen Investnent Co.

v. McColgan, 60 Cal. App. 2d 224, 232-233 [140 P.2d
4517; see also.Rosemary Properties, Inc. v. McColgan,

2/ See Rev. & Tax. Code § 24401 which states: "lIn
addition to the deductions provided in Article 1,
there shall be allowed as deductions in conputing

taxabl e income the itens specified in this article.”
Sec;”on 24402 is included within the specified
article.
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29 Cal. 2d 677, 603 {177 P.2d 7571.) Thus, if the

di vi dends in question have been declared fromincone

whi ch has been included in the subsidiary's neasure of
tax they are deductible by appellant, the receiving
corporation. Conversely, if the dividends have not been
included in the subsidiary's neasure of tax they are not
deducti bl e.

I n construing the crucial phrase, "the neasure
of tax," it is essential to keep in mnd the fact that
the California scheme of corporate franchise tax involves
the prepaynment of the tax for the succeeding taxable year
In general, a corporation doing business in this state
must pay annually, for the privilege of exercising its
franchise, a tax neasured by its net incone conputed at
a specified rate upon the basis of its net income for the
next preceding income year. (Rev. & Tax. Code § 23151.)

However, the conputation of the franchise takx,
for a corporation in its year of dissolution is controlled
by section 23332 of the Revenue and Taxation Code whi ch,
during the periods in question, provided:

[Alny taxpayer which is dissol ved...during
any taxable year shall pay a tax only for

the nmonths of the taxable year which precede
the effective date of such dissolution..
according to or measured by (a) the net incone
of the preceding year or (b) a percentage of
net incone determ ned by ascertaining the
ratio which the nonths of the taxable year
preceding the effective date of dissolution
. ..bears to the nonths of the incone year,

whi chever is the | esser anount.

In the instant situation Golden's nmeasure of
franchise tax for its short period, May 1 through June 30,
1967, was controlled by subsection (b). The result was
that Golden's franchise tax for the final two nonths of
its existence was neasured by two-twel fths, or one-sixth,
of its incone for the previous incone year, May 1, 1966,
through April 30, 1967. It is true that the subsidiary
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was taxed for the privilege of exercising its franchise
during the.last taxable period of its operation. How
ever, none of the incone earned by the subsidiary during
that |ast taxable period was included in the neasure of
tax. (Appeal s of Park-Ci tron Agency, Taxpayer, etc.,
Cal. St. Bd. of Equal., Feb. 26, 1969.) 1t follows,
therefore, that none of Golden's incone for'the period
May 1 through June 30, 1967, was included in the neasure
of tax and none of the dividends declared therefromare
deducti bl e.

| f Golden had remained in existence for the
entire taxable year ended April 30, 1968, all of its
i ncome for the previous income year would have been
included in its neasure of tax and all dividends declared
out of that income would have been deductible. However
since its existence was termnated after only two nonths
of the taxable year only one-sixth of the income from
the previous incone year, My 1, 1966, through April 30,
1967, was included in the neasure of tax. (Rev. & Tax.
Code § 23332.) Although tax on the entire amount was
initially prepaid, five-sixths of the prepaid tax was
refunded to Golden. The final result was that only
one-sixth of the income for Golden's income year ended
April 30, 1967, was ever included in its nMe'asure of tax.
Accordingly, one-sixth of the ampbunt of dividends declared
out of that year's income, the portion attributable to
the income included in the measure of tax, was deductible.
Respondent al |l owed the deduction of that anmount.

Contrary to appellant's assertion, concluding,
as we do, that the dividends in question were not declared
out of income which had been included in the subsidiary's
measure of tax does not do violence to the hol dina of
Burton E. Green Investment Co. v. McColgan, supra. (See
al'so Rosemary Propertires, ITnc. v. McColgan, supra.) In
Burton E. (Geen the court pornted ouf that the purpose
of the dividend deduction is to avoid double taxation, at
the corporate level, of inconme which has already been
included in the neasure of tax and subjected to taxation
by this state while in the hands of the dividend-declaring
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cor porati on. (Burton E. Geen Investnent Co., supra, at
231-232. See al'sSO Rosemary Properties, ITnc. V. McColgan,
supra.) Here, the Tncome Trom wiic € dividends Tm
question were declared was never taxed while it was in
the hands of the subsidiary nor was it ever included in
the subsidiary's neasure of tax.

For these reasons respondent's action in this
matter must be sustained.

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause

appearing therefor,

1T IS HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on
the protest of Western Urban Redevel opnment | nvest nent
Cor poration agai nst proposed assessnents of additional
franchise tax in the ambunts of $1,561.77 and $672. 15
for the incone years ended March 31, 1967, and 1968,
respectively; be and the sane is hereby sustained.

Done at Sacranmento, California, this-13th day
o f Novenber, 1973, by the State Board of Equalization

% A : /ﬂ? -
o 5/ £ h a 7 , Chairman

ATTEST: —, Secretary
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