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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNIA

“In the Matter of the Appeal of )
LUCI LLE F. ATHEARN 3

For Appel | ant: Lucille F. Athearn
in pro. per

For Respondent: Crawford H Thonas

Chi ef Counsel
Marvin J. Hal pern
Counsel

OPIL NI ON

Thisappeal _is nade pursuant to section 19059
of the Revenue and Taxation Code fromthe action of the
Franchise Tax Board in denying the claimof Lucille F,
Athearn for refund of personal income tax, penalty, and
interest in the total anount of $322.88 for the year 1967.

The issue presented is whether a loss on small
busi ness st ock may undgr sections 18206-18210 of the

Revenue and Taxatlon Co ormt he b sis for. ordjnary
| oss deductions in years ot her than t e year in MLICL

the | 0oss was sustai ned.
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Anneal of Lucille F. Athearn

o~

I n. 1966 appel | ant sustained a |oss of $80,000
when some "small business stock" she owned becane wort h-
less. On her California income tax return for that year
she deducted $25,000 as an ordinary |loss and $1,000 as a
capital loss. These deductions wereal | owed.

_ In 1967 appel |l ant again claimed $25,000 as an
ordinary |oss deduction arising from the sanme $80,000
| oss in 1966. Respondent disallowed this deduction.
That disallowance, together with mnor adjustnents not
here in issue, resulted in assessment of additional tax,
penalty, and interest totaling $322.88. Appellant paid
t he assessment under protest and respondent treated the
protest as -a claimfor refund. (Rev. & Tax. Code, :
§ 19061.1.) Denial of that refund claimresulted in'
this appeal .

_ _ In support of her position appellant relies
primarily on an alleged conflict between section 1244(d)(3)
of the Internal Revenue Code of 195% and Treasury Regulation
§ 1.1244(b)(1). This conflict, says appellant,, "should be
resolved in favor of the code and the taxpayer." W are
unabl e to agree. Assuming w thout conceding that such a
conflict in the federal |aw does exist, the resolution of
that conflict is not relevant to the issue of this aﬁpeal.
Federal law, with possible exceptions not pertinent here,
does not establish the liability of California residents
for California incone tax. ' Federal revenue provisions
whi ch. have not been enacted by the California Legislature
cannot be used by California taxpayers in conputing their
state incone tax |Iabl|lté. (Appeal of Arthur G and
Euaeni a_Lovering, Cal. St. Bd. of Equal., April Z2I, I966.).
I'n the Tnstant case California has no provision conparable.
to section 124%(4)(3) of the Internal Revenue.Code ,nor. tn
section 172 of that code to which section 1244(4)(3) refers.
Hence, appellantis reliance on federal law is msplaced,
and California |aw must be appli ed.

o The Revenue and Taxation Code provides that an

i ndividual may, inthe year when the | oss is sustained,
treat a | oss on section 18208 (snall business) stock as

a loss fromthe sale or exchange of an asset which is not
a capital asset, such treatment being linted to an
aggregate amount not to exceed $25,000 for any taxable
year. Respondent®’s regulations contained in the California
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Adm nistrative Code, title 18, state repeatedly that |osses
are deductible only in the year when sustained and expressly
say that any | oss on small business stock in excess of the
$25,000 limt shall be treated as a loss fromthe sale or
exchange .of a capital asset.

_ _ The Franchise Tax Board and this board are charged
wth inplementing the law as witten. The above nentioned
provisions of law, and |anenent|nﬁ regul ations, are clear
and explicit. The reiteration of the requirement that, to
be deductible, |osses nust be sustained in the taxable
Year when claimed is of particular note. In view of

hese provisions this board finds no nerit in appellant's
secondary contention that nthe California Revenue and
Taxation Code does not state that any |oss I n excess of
the limtation is to be treated as a capital loss.". The
statement may not be explicit in the code, but certainly
seems to be a necessary inference therefrom The state-
ment is explicit in the inplenenting regulations

Qur analysis-of the facts and the law in this
case reveals no error on the part of respondent in denying
appel lant's claim for refund.

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
*appearing therefor,
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Appeal of Lucille F. Athearn

| T 1S || EREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code that the action of the Franchise T-ax Board in
denying the claimof Lucille F. Athearn for refund of

personal income tax, penalty, and interest in the total
amount of $322.88 for the year 1967, be and the sane is

hereby sust ai ned.

Done' at Sacranmento, California, this 8th day
of May, 1973, by the State Board of Equalization.
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