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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE oF CALI FORNI A

In the Matter of the Appeal of

)
)
THE wisTERN PACI FI C RAI LROAD é

COVPANY AND AFFI LI ATED COVPANI ES )

Appear ances:

For Appel | ant : Louis A, Starr
Tax Manager

For Respondent: A Ben Jacobson
Counsel

OPLNLON

This appeal is made pursuant to section 25667
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of The Western Pacific
Rai | r oad Cbnpany and Affiliated Conpanies against pro-
posed tasse?srg)n5 366of 5gdd:%;tl ona6l 51“)+r a%chl se tax in (t]I e
amounts of §3 7. 12,726, 23,219.79, an
$12,939.27 f or the incone years 1962, 1663 ‘1963 and
1965, respectively.

The question presented is whether the gainsand
| osses appellant Western Pacific realized from several
sal es of uninproved real estate constitute unjtary or
nonunitary income, This issue relates entirely to the
years 1962 and 1963. The additional assessments for
1964 and 1965 have been conceded by, appellant.

_ A?pellant is a California corporation which has
its head office and commercial domcile in this state.

In conjunction with several wholly owned subsidiaries,

it is engaged in a unitary railroad business. Fromtine
to time appellant and itsS subsidiaries make sales of [and
whi ch they own. Several such sales made during 1962 and
1963 are the subject of this appeal.

-310-

LI I



Appeal of The Western Paciric Railroad Company, et al,

. In 1962 four parcels of land in San Francisco

~ were sold for a total Pain of $1,155,502, and one parcgl

in Reno, Nevada, was sold at a gain of $7,922. In 1963
a large bloc of waterfront froperty in QGakland, California,
was sold at a | oss of $386,256, and a smal| parcel of |and
in Yuba City, California, was sold at a gain of $18,612.
Respondent determ ned that these gains and | osses were
nonunitary and allocated each gain and loss to the state
in which the land giving rise to it was located. Appel-
lant's position is that the gains and |osses were unitary
i ncome subject to fornula apportionnment anmong the various
states in which the unitary railroad business was conducted.

Respondent contends that gain or |oss fromthe
sal e of ﬁroperty is unitary or nonunitary depending on
whether the property was used in the unitary business |
oReratlon up to the time of sale. In respondent's opinion
the properties in question were not so used in the unitary
busi ness. Consevuently, respgndent concluded that the gains
and the | oss were nonunitary. Appellant contends that™ they
shoul d be treated as unitary because the sales were made to
present or prospective shlpﬂers in order to pronote and
increase rail traffic for the benefit of the unitary business.

The test used by respondent is Supported by
regul ation 25101, subdivision (d)(1), of title 18 of "the
. Cal'ifornia Admnistrative Code, whi'ch provides in part:

Income from property, which is not a part
of or connected with the unitary business, is
excluded from the income of the unitary business
which is allocated by fornula.

It is also supported by our prior decisions. - (Appeal of

Chris-Craft Industries, Inc., Cal St .Fd.o~t Rapal.,
March 26, 1968; Appeal of American President Lines. Ltd.,
Cal . St, Bd. of Equal,, Jan. 5,1961.) I'n Chris-Craft we

held that the gain fromthe sale of a parcel of California .
real estate was nonunitary, and therefore allocable in
full to California, because the |and had never beconme a

part of the unitary business and had never contributed
to the unitary incone. W believe that Chris-Craft _
controls the present appeal. The record clearly establishes
that the properties in question were not being used in the
unitary business at the times they were sold.  And it also
appears that they were never enployed in the unitary
busi ness, although some or all of thenwnax have been
acquired with the intent to use themin the railroad

busli ness.
@
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‘ _ V¢ cannot agree with appellant that, because it
intended to benefit the rail business by nakl%% the sales,
the income therefrom was unitary income. In Chris-Craft

we held that income fromthe sale of property acquired for
a specific unitary purpose was not unitary income because
the property had never, in fact, been put"to a unitary use
W see no reason why the notive behind the sale of such
property shoul d have any greater inpact ﬁn t he character
of the gain or loss thereby realized, The Appeal oOf
American Snuff Co.. decided by us on April 20, 1960, does
not require a different result since it did not involve

a sale of property, In addition, the incone-producing
assets which we-re involved in that case -- |oans to the
taxpayer's enpl oyees -- were actually used in the unitary
busi ness.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T |'S HEREBY ORDERED, ADJUDGED AND DECREED,

’ pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of The Western Pacific Railroad Conpany and
Affiliated Conpanies agai nst proposed assessnents of
additional franchise tax in the amounts of $35,667.58,
$12,726.54%, $23,219.79, and $12,989.27 for the incone -
years 1962, 1953,1964,_and 1965, respectively, be and
the same is hereby sustained,

Done at Sacranento, California, this 31st day
of July , 1972, by the State Board of Equalization

7 — , Chairman
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