167,

cases

_(Suverior v. Franchise

© 60 Cal.2d 406 [ 34 Cal. Rptr. 545, 386 P.2d 33]; Honolulu 0il
d6o Cal.2d 417 [34 Cal. Rp;blr.
io Pictures, Inc.v.Franchise

2d 812 [55 Cal. Rptr.299].) The

California courts have yet to clearly delimit the unitary

business concept, except to state? "It is only if [a foreign

corporationfs] business within this state is truly separate

and distinct from its business without this state, so that

the segregation of income may be made clearly and accurately,

that the separate accountin% method _may properl K be used.’

(Butler Bros. v. Mc®67-668. kupra, 17 Cal. 2d 664,

In support of its contention that the Canadian
operations of F. W. Woolworth Co, , Ltd., are completely
separate from and independent of appellant®sdomestic
unitary business, appellant places substantial weight on
the alleged lack of the required unities of operation and
use between appellant and its Canadian subsidiary,

We agree with appellant that unity of operation
as evidenced by centralization of purchasing and other
functions is virtually nonexistent Iin the instant case.
We are not so convinced of the absence of unity of use.
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However, we do not read the Butler Bros. case and
subsequent decisions to say that unless, the three unities
are present a business cannot be found to be unitary.
Those cases merely state that if the three unities are
present, then the unitary nature of the business is
established. A unitary business may also exist, however,
iIf the alternative [Edison test is satisfied, i.e., if the
business carried on within the state contributes to or

Is dependent upon the operation of the business outside
California. Applying this latter test to the facts before
us, we must conclude that during the years under review
appellant and its Canadian subsidiary were engaged in

a single unitary enterprise.

In spite of the apparent autonomy of the opera-
tions in Canada of r.W. Woolworth Co. , Ltd., we are of
the opinion that its business is strongly linked to
appellant *s unitary business in the United States,
During the years on appeal a handful of executives served
as members of appellant?s Executive Committee of directors
and as officers of appellant. Those same gentlemen composed
the entire b-oard of directors of the Canadian subsidiary
and served as officers of that company as well. Meetings of
appellant 's directors were held frequently at appellant 's
headquarters in New York City. Since. the Canadian company's
directors were all membersof appellant's board of directors,
it seems extremely likely that joint nmeetings often took
place in New York™ City.

The significance of the integration of executive
forces as a unitary factor was recently emphasized by the
District Court of Appeal in its decision in Chase Brass &
Copper Co., Inc. v. Franchise Tax Board, 10 Cal. App. 3d
496 [87 Cal. Rptr. 239], appeal dismissed and cert. denied,
400 U.S. 961 [27 L. Ed. 2d 381]}, as follows:

The integration of executive forces is an
elenent of exceeding importance. It Is top
level management which is credited (or in case
of failure or indifferent results, debited)
with the effects of corporate enterprises.
Chief executives of large organizations are
regarded as highly prized acquisitions. They
are induced to join a corporation, or to remain
with it, and to exert their best efforts, not
only bg generous salaries, but also in many
cases by incentive plans of various kinds.” For
a subsidiary corporation to have the assistance
and direction of high executive authority of
such a corporation as Kennecott [the parent
corporation] is an invaluable resource ....
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The "major policy matters" are what count in our

estimation of integration. Day to day operations
are made at various |evels by many executives in

any organi zation. They are nade, no doubt, by a
multitude of officials of Kennecott and its sub-

sidiaries. Myjor policy is another thing. This

was the concern of Kennecott..,.

It is true that the president of Chase [one
of the subsidiaries] had a conplete staff and
l'ine organization under his direction, but
executive control at the highest |evel was in
Kennecott . (10 Cal, App. 34496, 504%.)

Simlarly, as between appellant and F. W Wolworth Co.,
Ltd., executive control at the highest |evel was in
aﬁpellant as a result of the substantial integration of
their executive forces.

_ It was this common top managenent teamthat
decided in 1961 that Woolworth's should branch out into
the full-line department store business, The formation
in that year of appellantts Wolco Department Stores
division was an exsmple Of appellentts continued attenpts
to keep up with consumer denmands. Al though a Wol co
Di vision was also formed by F. W. Wolworth Co., Ltd.,
it appears that all of the planning and site selection
as wel |l as the operational and Pollcy decisions with
respect to the Whol co departnent stores 'in the United
States and Canada,, enmanated from appellant's headquarters
in New York. That is where executive control at the
hi ghest |evel was maintained.

_ There were several other unitary aspects. to the
rel ationship between appellant and ¥. W Wolworth co..
Ltd. (Canada). Appellant concedes that there were frequent
exchanges of information and know how between its executives
and those of the Canadian company. The relatively small
anounts of interconpany sales charged by appellant to its
Canadi an subsidiary often consisted of "hot items” of
mer chandi se which it was thought m ght be marketable in
Canada. The fanous Whol worth nane was attached to al
Canadi an operations. Conmon trademarks, trade nanes and
sl ogans identifiable with Woolworth's were al so used in
Canada.  Appellant and F. W Wolworth Co., Ltd., pur-
chased some goods fromthe sane foreign suppliers, and
t he Canadi an conpany's purchases of goods In Canada were
sometimes from Canadi an subsidiaries of appellant's

suppliers in the United States.
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Viewing the entire factual picture we believe
that appellant's operations clearly contributed to the
success of F.W. Woolworth Co,, Ltd., in Canada.
Certainly it cannot be said that the businesses of the
two corporations were “truly separate and distinct”,
as that phrase is used in the Butler Bros. case, SO
that separate accounting may properly be used. It Is
impossible to place dollar values on the Woolworth name,
on exchanges of information and know-how, or on the
expertise of men who grew up with appellantts variety
store operation. It is similarly impossible to deny
that such values exist, or to minimize their importance
in a highly competitive merchandising business, When
faced with such valuation difficulties, it seems a
particularly appropriate time to apply formulary
apportionment and its inherent approximations .

We therefore conclude that F. W. Woolworth Co.,
Ltd. (Canada) , was a part of appellant 'sconcededly
unitary operations i.n the United States, and the net
income of that Canadian subsidiary should therefore have
been included in appellant?s unitary income subject to
apportionment .

ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,
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‘ I T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of F. W. Wolworth Co. against proposed assess-
ments of additional franchise tax in the amounts of
$35,513.98, $33,318.87, and $37,259.75 for the income
years 1961, 1963, and 1964, respectively, be nodified
I n accordance wth the concession of the Franchise Tax
Board that appellant's Mexican subsidiary, F. W. Wol -
worth, Co., g A. de C.V., was not a part of appellant's
unitary business operation during those years. I
concession results in a reduction of the proposed
assessments to $34,795.46,%$31,740.5%, and $34%,677.56
for the income years 1961, 1963, and 196k, res&ectwel Y,
"In all other reSpects the action of the Franchise Tax
Board is sustained.

Done at Sacramento, California, this 31st day

of July , 1972, by the State Board of Equalization.
. 2 /5'/"7 , Chai rman
e T Ao, Nenber
' @Z,//i, A éw//m 2{%, Menber

(;Z/O//V/éff,é}k . ., Member

, Menmber
ATTEST: // %/éﬂ;@é, Secretary
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