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PRFNLON

This appeal is made pursuant to section 25667
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Bristol-Mers
Conpany agai nst proposed assessnments of additional
franchise tax in the anmounts of §3,507.07 and $6,837.62
for the iacome years 1959 and 1960, respectively, and
fromthe action of the Franchise Tax Board on the protest
of Bristol-Mers Conpany, successor in interest to Gove
Laboratories, Inc., agalnst proposed assessnents of addi-
tional franchise tax In the anounts of §160.01 and $983.91
for the taxable years 1959 and 1960, respectively.

_ Subsequent to the filing of this appeal, the

parties reached an agreement in settlement of the issue

concerning the conposition of the sales factor of the
aﬂport|onnﬁnt fornula. As a result of tnis settlenent,
the only issue remaining for decision is whether appellant
Is entitled to deduct fromthe neasure of its franchise
tax certain |osses on its investments in a nonunitary
subsi diary corporation.

The facts are undisputed. 0On August %, 1955,
appel l ant agzeed to purchase &ll of the asSets of Kinball
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Manuf acturing Corporation, an unrelated California cor- .
poration which Broduced fiberglass reinforced plastic
products. At about the same time, appellant created a
new California corporation also named Kinball Manufacturing
Corporation (hereinafter called Kinball). Then, in ex-
change for all of Kimbell's capital stock, appellant
assigned to this subsidiary the right to receive the
purchased assets. All of the negotiations pertaining to

t he asset acgui sition took place in California, and the
agreenent and actual conveyance were consumated in ‘
California pursuant to the laws of this state.

After the acquisition Kinball continued the
busi ness operations of its predecessor wthout change.
M. WIliam ®. Kimball, Jr., the founder and president
of the predecessor conpany, Wwas appoi nted president of
Kinbal|. Wth the exception of consulting wth appel-
lant's executives on over-all policy, M. Kinball was
whol Iy responsi ble for the subsidiary's operations.
These “operations, like those of the predecessor conpany,
were conducted exclusively in California, and they were
not connected in any way with appellant®s unitary drug
and cosnetic business.

Fromthe outset Kinball incurred substanti al
operating | osses. As a result appellant was sompelled-to
l'oan it funds in order to keep the business going. Despite
the infusion of new capital, the |osses contiiued and
appel l ant ultimately decided that Kinball should be .
| iquidated, On August 1, 1959, Kinball sold all of its
assets, at a loss, to the WIIliam R, Kimball Gorporation,
a new conpany organi zed by its nanesake to rcacquire his
former business, ~Part of “the consideration :'or the sale
was purchase nmoney notes issued by WIliam R. Ki nbal |
Corporation and secured by the transferred assets. Later
in 1959, Kinball Mnufacturing Corporation cianged its
nane to Walter Gavin Corporation, assigned t.i= purchase
money notes to appellant (its sole shareholder), and
di ssoived. Like appellantis purchase of the assets in
%:leﬁ,fthl_s sal e was negotiated and consummated in

I fornia.

The business was no nore profitable in the
hands of WIliam R Kinball Corporation than it had been
i n Kimball's. By 1962 appellant began to doubt the
collectibility OT t'ne purchase rmne?/ notes and commenced
negotiations for their sale. Appellant was successful in
selling thnem to a third party in that year, but it realized
a $127,500 | oss on the transaction. Once again, all aspects
of the sale were conducted in California.
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In addition to the 1962 | oss on the sale of the
purchase noney notes, appellant suffered two other |osses
when Kimball ‘was |iquidated in 1959. These |osses con-
sisted of a $152,d565 | 0SS on its investnent in Kimball's
stock and a bad debt |oss of $177,601 on its unrecovered
loans to Kinball. On its franchise tax returns for 1959
and 1962, appellant reported the three | osses as unitary
| osses.  Respondent disallowed them however, on the
ground that they were nonunitary |osses allocable to the
situs of appellantts commercial domicile in New York.
Aﬂ)el | ant conceded t hat the | osses were nonunitary but
attenpted, unsuccessfully, to persuade respondent that
each 1oss had a California situs and was deductible in
full from appellantis net income from California sources,
Respondentts action disaliow ng the 1959 | 0sses gave rise
to a proposed assessnment of additional taxes, and appel | ant
has taken this appeal from respondentts denial of its
protest against that assessment, (trter the 1962 | 0Ss was
disall owed as a deduction, appellant filed a claim for
refund on which respondent has not yet acted. Although
appel I ant m ght have been in a position to make an appeal
fromthe deened disal |l owance of the claim (Rev. & Tax.
Code, § 26076), it did not do so The year 1962 is,
therefore, -notonappeal. It is e understanding of
the parties, however, that the Fraichise Tax Board wil|
di spose_of the claimon the basis of our decision herein
concerning the 1959 | osses involvirg the identical issues
and iegal principles. Wth that ir. mind, and to add
continuty, we have set forth the *acts and circunstances
surrounding the 1962 I|oss.

Appel lant? s position on appeal is based on
Revenue and Taxation Code section :3040, which provides
in pertinent part:

| ncome derived fromor attributable to
sources within this State includes income
from tangible or intangible property I|ocated
or having a situs in this State,. ..

Appel I ant argues first that the losses in question were on
tangi bl e property (the assets acquired in 195?) | ocated in
California. If we decide, however, that the [osses were
on fintangzinle S , as respondent would have wdo, then
appel l ant maintains that the intangibles had a situs in
California either because appellantis commercial donicile,
with respect to this part of its business, was in Caiifornia
or tbﬁz,causte tt he intangibles had acquired. a '[business situs"
inthis state.
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' The crux of @ﬂﬁellant'sAfirst contention,. that
the | osses-were on tangi bl e property located in California, ‘
s that the separate corPorate entity of Kinball should

be disregarded and appel [ ant deened the actual owner of

Kimball's assets at all times. Appellant says that

Kimballfs existence served no purpose except to all|ow

appel lant to segregate a nonunitary enterprise. Thus

Kimbal | assertedly operated the business as the agent of

appel | ant, its sole stockholder. The general rule is,

of course, that a corporation and its shareholders are

separate entities for tax purposes, and the corporate.

formw |l be disregarded oniy in unusual circumstances.

(Burnet v. Commpnweal th Improvement Co.,287 U.S. 415

(77 L. Ed. 399].) This rule applies whether there are

many sharehol ders or only one. (id.) in a case where

the taxpayer corporation” sought to have certain of its

I ncome taxed to its sole stockholder, the United States

Supreme Court said the follow ng:

The doctrine of corporate entity fills a
useful purpose in business life. et her
the 'purpose [of incorporatingl be to gain
an advantage urder the | aw of the state of
incorporation «r to avoid or to conply with
the demands of creditors or to serve the
creator's persoual or undisclosed conven-
ience , SO long as that purpose is the
equi val ent of buasiness activity or is
followed by the carrving on of buUsiness by
the corporation, the COrporation remains a
separate taxabie entity. (Footnotes omitt ed
and enphasis acced.) (Moline Properties, InNC.

v. Commissioner., 319 U.S. 436, 438-9 [87

L . Ed. 1499].)

Since Kimball did a tively operate its business during
the four years of its corporate existence, it nust be
regarded as a separate taxable entity rather than as an
enpty shell ornere agent of its parent. Having vol-
untarily elected to separately incorporate the acquired
assets, appellant nust accept the consequence that its
I nvestnent thereafter was no longer in tangible assets
but in intangibles, its stock in Kinball. Simlarly,
the purchase noney notes ani the notes evidencing
sppellantis loans t 0 Kimball were intangivles in appel-
lant's hands.We hold, therefore, that the [osses in
question were | osses on intangibles.
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With respect to the taxation of stocks, bonds,
and other intangibles , the general rule is that such
property and its fruits have a taxable situs, under the
doctrine of mobilia seocuuntur perscnam, at the domicile
of the owner of the intangibles. (Miller v. McColgan,
17 Cal. 2d 432 [110 P.2d 419]; Holly Sugar Corp . v.
Johnson, 18Cal. 2d 218 [ 115 P.2d &]; Southern Pacific
Co, v. McColgan, 68 Cal. App. 2d 48 [I56 P.2d 817.) 1n
the case of a corporation, legal domicile is generally
in the state of incorporation, (Southern Pacific Co. v.
McColgen, supra. ) There are , however, two well estab-
lished exceptions to themobilia rule which permit other
states to tax the intangibles of a foreign corporation
operating its busine sswithin their boundaries. yUnder
the "businesssitus'" exception, intangibles may acquire
taxable situs other than at the domicile of their ovner
if they have become an integral part of the business
act|V|tt_|es gar_rled on tby th(eir owner in the state
assertin usiness situs. Holly Suaar Corp. v.Johnson
supra; gouthern Pacific Co, Wmfﬁ}f&%'olgan.,lsuppa,) onder
the other exception, the state where a foreign corporation
has established its "commercial domicile” may tax the
intangibles owned by that corporation, Southern Pacific
Co. v. Mclolgan, supra,) Since appellant is incorporated.
in Delaware, the intangibles here at issue cannot have
taxable situs in California unless ‘businesssitus exists
or appellant has its commercial domicile in this state.
As we indicated earlier?, apgeilant has argued that both
exceptions to the mobilia rule apply in this case.

o We may dispose firstof eppellant!s commercial
domicile argument . As we understand it, appellant?s
position is that it had at least two commercial domiciles.,
one in New York for its unitary drug znd cosmetic business.
and one in California for its nonunitary investment
activi tie s relating to Kimball . This is essentially the
same argument advanced by the taxpayer in Southern Pacific
Co. V. McColgan, supra, wherein Southern Pacific conceded
that the commercial domicile of its unitary transportation

business was in California but contended that the commercial
domicile of its holding company activities was in New York.
The court did not reject outright the proposition that a
single corporation couldheave more than one tommercial
domicile, but itheld that New York was not a separate
commegmal domicile as to holding company activities
whicih Yi1d not even consti tute & doing of business and
which were not truly separate and disconnected from the
unitery transportation business. (68 Cal. App. 2d at
P .,'_79.3 Apovellant aistingui she sSouthern Pacific on. the
pasis that the intangibies involved in that case were
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| inked with Southern Pacific's unitary business, whereas
the intangibles here at issue were not connected wWth
appellantisunitary business. Since Kimball constituted
a separate, nonunitary operation conducted entirely in
California, it should follow says appellant, that the
comrercial domcile of this nonunitary portion of appel-
lant's business was in California.

Di sregardj ng the question whether appellant
has adequatel y distinguished Southern Pacific, we believe
appellant once again has confused its own business wth
Kimball's. Altnough California cl earll}ll provi ded nore
benefits and protection to Kinball than did any other
state, the same has not been shown to be true for appel-
lant. So far as appears fromthe record, New York Is
the only state which could realistically claimto be

appel lant's comrercial domcile for any purpose. That
IS where appellantts managenent controlled the business,
both unitary and nonunitary. There appel I ant mai nt ai ned
the actual seat of its corporate government. (\Weeling
Steel Corp. v. Fox, 298 U.S. 193 780 L. Ed. 11433.)
Nothing In the record indicates that the decisions
relating to appellantfs investnents in Kinball were ,
made in any state other than New York. The fact that
Kimbal | * s nmanagement functioned in California does not
mean that the same holds true for appellant.

_ A% ellant fares no better with its theory that
the intangi bles had a "business situs" in California.
The basis of this theory is that business situs existed
because the intangibles Were inextricadly |inked with
the business activities carried on by Kinmball in _
California. Thus, ‘appellant relies on the localization
of Kimbell's business and properties in California to
establish the requisite integration of the intangibles
with appellant is activities in California. As ~“we read
t he cases, _however, appellant's reliance is msplaced.
In order for the intangibles to have a business situs
inthis state, they must be connected with the California
activities of gppellant. This governing principle was
wel | stated in Southern Pacific Co. v. McColgan, supra,
68 Cal. App. 2d 48 {156 F.2d 81]:

In all the business situs cases it was_held
that the intangibles were SO tied in with
the activities of their owner carried on in
the foreign state and under the protection
of the law and governnment provi ded by the
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foreign state, that they had acquired =
taxable situs, described as a “business
situs”in the foreign state, (Emphasis
added,) (68 Cal. App. 2d at p. 71.)

The evidence presented in this appeal reveals no tie
between the intangibles and appellant's California
business activities. The investments giving rise to
these intangiblescould accurately 3e described, in, the
words of the California Supreme Court, as "extraneous
Investments separate and apart from the California
business™ of appellant, and_as investments. made "for
the purpose of passive participation” in Kimball* s
affairs "in the customary and usual manner. " (Holly
gugar Corp. v. Johnson, supra,18 Cal, 2d 218, 22k
{115 P.24 3}.) Investments SO described in that case
were distinguished from the type of stock investment
held to nhive a business situs in California. The court
thus implicitly held that a foreign corporation’
extraneous, passive investment in a California corporg-
tion IS not sufficient to give the. intangibles a
business situs in California.

Since the intangibles in question have not
been shown to have taxaviesitus in California, we must
sustain respondent * s action allocating the SUbleCt losses
to the sisus of eppellantts commercial domicile in New

York.

- Pursuant t0_the views es-pressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,
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| T |'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Bristol-Mers Conpany agai nst proposed assess-
ments of additional franchise tax in the anounts of
$3,507.07 and §5,837.62 for the incone years 1959 and . _
1950, respectively, and fromthe action of the Franchise
Tax Board on the protest of Bristol-Myers Conpany,
successor in interest to Gove Laboratories, Inc.,
agai nst proposed assessnents of additional franchise.
tax in the anounts of $160.01 and $983.91 for the taxable
Kears 1959 and 1960, respectively, be and the same are
ereby nodified in accordance with the agreement of the
parties on the sale's factor issue. In all other respects,
the action of the Franchise Tax Board is sustained.

Bone at Sacramento, California, this 11th day
of May , 1972, by the State Board of Equalization.

o Sixﬂ—Ziff z‘éﬁ 5%f?;*b194{;1 Chairman
//%;éﬁ$Zfi;29?5‘”¢“g*7~_,_J Member
AT T
- it A T/AN s Memwber
s
ATTEST: /// / v’ﬁﬁf’//}é Secretary

, Member
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