
Mrs.  G a n n  f i l e d  s e p a r a t e

r e s i d e n t  r e t u r n s  f o r  t h e  s a m e  y e a r s ,  a n d  s h e  d i d  n o t  r e p o r t

a n y  p a r t  o f  t h e  d i s p u t e d  i n c o m e  a s  c o m m u n i t y  i n c o m e  t a x a b l e

t o  h e r . F o r  f e d e r a l  i n c o m e  t a x  p u r p o s e s ,  t h e  G a n n s  f i l e d  a

j o i n t  1 9 6 1  r e t u r n  a n d  s e p a r a t e  1 9 6 2  r e t u r n s .

T h e s e  r e t u r n s

l i k e w i s e  e x c l u d e d  t h e  d i s p u t e d  i n c o m e  o n  t h e  g r o u n d s  t h a t  i t

w a s  a t t r i b u t a b l e  t o  s e r v i c e s  p e r f o r m e d  a n d  p a y m e n t s  r e c e i v e d

b y  M r .  G a n n  a f t e r  h e  b e c a m e  a  r e s i d e n t  o f  S w i t z e r l a n d  i n

a c c o r d a n c e  w i t h  s e c t i o n  9 1 1  o f  t h e  I n t e r n a l  R e v e n u e  C o d e  o f

1 9 5 4 .

T h e  I n t e r n a l  R e v e n u e  S e r v i c e  a u d i t e d  t h e s e  r e t u r n s

a n d ,

o n  S e p t e m b e r  7 , 1 9 6 5 ,  a  R e v e n u e  A g e n t ' s  R e p o r t  w a s

i s s u e d  p r o p o s i n g  t o  r e t u r n  t h e  e x c l u d e d  a m o u n t s  t o  i n c o m e .

S u b s e q u e n t l y ,

a  s e t t l e m e n t  w a s  r e a c h e d  a t  t h e  a p p e l l a t e

l e v e l  w h i c h  s u b s t a n t i a l l y  r e d u c e d  t h e  a m o u n t  o f  a d d i t i o n a l

i n c o m e  p r o p o s e d  i n  t h e  o r i g i n a l  R e v e n u e  A g e n t ' s  R e p o r t ,

U p o n  l e a r n i n g  o f  t h e  f e d e r a l  a c t i o n ,  r e s p o n d e n t  i s s u e d

N o t i c e s  o f  P r o p o s e d  A s s e s s m e n t  a g a i n s t  M r s .  G a n n ' s  e s t a t e

i n c o r p o r a t i n g  t h e  f i n a l  f e d e r a l  s e t t l e m e n t  f o r  1 9 6 2  a n d

a s s e s s i n g  t h e  e s t a t e  o n  i t s  o n e - h a l f  c o m m u n i t y  i n t e r e s t

i n  t h e  a d j u s t e d  f e d e r a l  s e t t l e m e n t  i n c l u s i o n  t o  i n c o m e  f o r

1 9 6 1 .

T h e  e s t a t e  p r o t e s t e d  t h e s e  a s s e s s m e n t s  a n d  a p p e a l s

f r o m  r e s p o n d e n t ' s

d e n i a l  o f  t h o s e  p r o t e s t s .

I t  a p p e a r s  t h a t  t h e  a s s e s s m e n t  f o r  1 9 6 1  i n c l u d e s

o n l y  M r s .

G c i n n ' s  a l l e g e d  o n e - h : i l f  c o m m u n i t y  i n t e r e s t  i n
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Appeal of Estate of Eleanor M. Gann, Deceased, et al.

the $50,000 which Mr. Gann deposited in the.Swiss bank
on July 3, 1961. Since no assessment was made against
her for the $25,000 received by Mr. Gann on November 7,
1961, the nature of that payment as separate or community
property is not in issue. The assessment for 1962 includes
only $30,000 of Mrs. Gann's total asserted community interest
of $101,250 in Mr. Gann's 1962 earnings. Respondent has
issued another assessment proposing to tax the additional
$71,250, but action on the estate's protest against that
assessment has been held in abeyance pending the outcome
of this appeal.

Initially, we must decide what law should be
applied to determine Mrs. Gann's interest, if any, in her
husband's earnings during the years in question. The choice
of law rule applied by California courts is that marital
property rights in personal property acquired by a spouse
are determined under the laws of the ,domicile of the
acquiring spouse. (Schechterv . Superior Court, 4.9
Cal. -2d 3, 10 [314 P.2d I-O]; R~zan v. Roz%?? Cal. 2d
322, ,326 [317 P.2d ii).) IOn the basis of the facts pre-
viously stated, we find that Mr. Gann became a Swiss
domiciliary on or about October 9, 1961, the date when
he began to reside in Switzerland and,when he declared
to Swiss authorities that he intended to be domiciled in
that country: Consequently, lvirs. Gann: s interest in his
earnings after that date is to be determined under Swiss
law. Conversely, her interest in his earnings prior to
that date is to be determined under California law, since
Mr. Gann remained a California domiciliary until he acquired
his new Swiss domicile.

Under these principles, Swiss law clearly applies
to the $202,500 earned and received by Mr. Gann in 1962.
We now must-decide whether the "Swiss law" to be applied
is the internal substantive (local) law of Switzerland or
the totality of Swiss law, ".including its choice of law rules.
Although the -California courts apparently have never decided
this issue, the position taken by the federal courts and by
eminent legal authorities is that only the lot-al law of- the
foreign jurisdiction should be applied in a case such as
this. (United States v. Rexach, 185 5'. Supp. 465;
Restatement  (Second), Conflict of Laws, § 258.) By followin,g-.
these authorities we thuswould disregard the Swiss choice
of law rule that marital property rights of foreigners are
governed by the law of the first matrimonial domicile,
which in this case is California. In U_r,ited State's v.
Rexach, supra, the court was confronted with determining
a wife's interest in her husband's earnings under the law
of the Dominican Republic and, like Swiss law, Dominican
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law said look to the law of the matrimonial domicile, which
in that case was Puerto Rico. The court held that the
Dominican Republic's conflict of laws rule should be dis-
regarded and that the law to be applied was the internal
substantive law of the Dominican Republic as applied there
to persons whose matrimonial domicile had always been the
Dominican Republic. (185 F. Supp. at 477-478.) We think
that is the proper course to follow. Consequently, we will
apply the local law of Switzerland to determine Mrs. Gannls
interest in her husband's 1962 earnings.

Respondent contends that Mr. Gann's earnings
were community property under Swiss law. Appellant says
that respondent's position is based on a misunderstanding
of Swiss law, and we agree. Marital property rights are
governed by the Sixth Title of the Swiss_Civ'

3
Code of

December 10, 1907. Article 178 of that Code - contaiins
the following general principle:

Consorts are placed under the regulations
as to union of property (G.i_iterverbindun&)  save
where by marriage contract another regime is
adopted or they r

U
subjected to the extraordinary

property status.

One of the re'gimes which the spouses may adopt by marriage
contract is that called the "community of property." (See
Art. 215, et seq.) This re'gime corresponds closely to the
California community property system and, for California
tax purposes, Mrs. GannIs interest in her husband's earnings
would appear to be the same under both systems. The essential.
fact, however, is that the Swiss "community of property" does
not apply unless the spouses expressly adopt it by marriage
contract. Such contracts are formal written agreements
which, to be valid, must be signed by the spouses and must
be matters of public record. (Art. 1.81.) Since it is

L/ All references to the Swiss Civil Code are to the
English language translation by Robert P. Shick
entitled The Swiss Civil Code, published under the
auspices of the Comparative Law Bureau of the
American Bar Association.

The extraordinary property status is one of separate
property, and it arises by operation of law when one
of the spouses is bankrupt. (Art. 182.) Hence, it
has no relevance to the present proceeding.

,
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undisputed that the Ganns did not enter into a marriage
contract meeting the requirements of Swiss law, they
could not have adopted the “community ‘of property’l re/gime.
Hence, under the general rule of Article 178, their marital
property rights are governed by the regulations of “union
of property. II

The regulations ‘concerning Itunion of property”
are contained in Article 194, et seq., of the Swiss Civil
Code. For present purposes, the critical provisions appear
in Articles 194 and 195, which state:

194.

The unio.n of property unites all property
belonging to the spouses at the time of their
marriage, or coming to them durinp the marriage,
into marital property.

The separate property of the wife? is excepted
therefrom. [ Emphasis added. ]

195.

Whatever of the marital property at the time
of the marriage belongs to the wife, or which
comes’ to her gratuiteusly during marriage, by
way of inheritance or otherwise, is her con-
tribut-ed p r o p e r t y  (dbwry, eingebrachte  Gut)
and remains her own:

The husband hasthe property in all that he
contributes and in all the marital property that
is not the wife’s,

\ The wife’*s income: and the natural fruits of
her property become the property of the husband
at the time of their incidence, or separation,
with the exception of the regulations as -to
separate property. [Emphasis added. ]

Under these provisions it is clear that the husband is the
owner of his earnings during marriage and that the wife
has no property interest in them. Consequently, California
may not, as respondent has at-tempted to do here, tax Mrs.

Gann on the theory that’ under Swiss 1a.w she possessed a
vested one-half interest in her husband’s 1962 earnings.
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As we noted earlier, California law governs
Mrs. Gannls interest in her husband's earnings prior to
October 9, 1961. If the general rule applies, Mr. Gann's
earnings would be community property and Mrs. Gann would
be taxable on one-half of them. Appellant contends,
however, that Mrs. Ga,nn "abandoned" her husband in
October 1960, and that under Civil Code section 175,
as it read during the years in question,l/his earnings
subsequent to the abandonment constituted hisseparate
property. In response the Franchise Tax Board questions
our jurisdiction to decide this matter, apparently on
the theory that abandonment must be judicially determined
in a divorce action. If that is respondent's theory,
then we do not agree with it. In order to discharge our
appellate functions properly, we necessarily must have
jurisdiction to determine those matters which have tax
consequences under the California Personal Income Tax
Law. Since our decision on abandonment would be for
tax purposes only, and not for purposes of effecting a
division of property between the spouses, it can hardly
be said that we would be usurping the exclusive jurisdic-
tion of the superior court in divorce matters.

As used in Civil Code section 175, the term
llabandonmentt' is synonymous with llwillful desertion."
(Polk v. polli, 228 Cal. App. 2d 763, 773 [39 Cal. Rptr.
8Z]T> Willful desertion is manifested by the refusal
of either spouse to dwell in the same house with the
other, when there is no just cause for such refusal.
(Keesey v. Keesey, 160 Cal. 727, 73l [117 P. 10543.1
It is immaterial which spouse leaves the marital home:
The one who intends bringing the cohabitation to an end
commits the desertion. (Danielson v, Danielson, 100
Cal. App. 168, 172 [I279 P. 10523.) Appellant contends
that in October of 1960, Mrs. Gann, wholly unexpectedly
and without cause, told her husband that she no longer
wanted to live with him as man and wife,that she wanted
him to leave the house, and that she wanted a "legal
separation." Assuming arguendo that these allegations,
if proved, would constitute desertion by Mrs. Gann, the
only evidence offered in support of them is Mr. Gann's
affidavit that his wife said those things. The circum-
stances surrounding the separation of these spouses do

u "A husband abandoned by his wife is not liable for
her support until she offers to return, unless she
was justified by his misconduct, in abandoning him,
and the earnings of the husband during the period
of unjustified abandonment, prior to such offer,
are his separate property;..."

-175-
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not corroborate the affidavit. Indeed, the affidavit's
probative value is nearly destroyed by the fact that in
it Mr. Gann says he was completely unprepared for and was
stunned by his wife's request for a separation, whereas
the marital settlement agreement attending their divorce
recites that they separated in February 1960, long before
Mrs. Gann allegedly called an end to the marriage. We
find, therefore, that appellant has failed to prove
abandonment by Mrs. Gann, and that Civil Code section
175 does not apply. Consequently, the 1961 earnings
question were community property and Mrs. Gann was
properly taxed on one-half of them.

O R D E R- - - - -

in

.Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of 'the Franchise Tax Board on the
protest of the Estate of Eleanor M. Gann, Deceased, Bank
of America N T & S A, Executor, against a proposed assess-
ment of additional personal income tax in the amount of
$1,618.06 for the year 1961, be and the same is hereby
sustained, and that the action of the Franchise Tax Board
on the protest of the Estate of Eleanor M. Gann, Deceased,
Bank of America N T & S A, Executor, against a proposed
assessment of additional personal income ta;c in the amount
of $1,743.89 for the year 1962, be and the'same is hereby
reversed.

of
Done at Sacramento, California, this 13th dw

December, 1971, by the Shte Board.of.Esualization.

,
, Member

/j-y :I:? g&&/y Acting
ATTEST: , Secretary

an
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