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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNIA

I n the Matter of the Appeal of )
BARRY S. BLEECK )

For Appel | ant: Nat haniel J. Stein S
Certified Public Accountant

- For Respondent: Crawford H Thomas
Chi ef Counsel

A. Ben Jacobson
Counsel

OPL NL ON

This appeal is nade pursuant to section 18594
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Barry S. Bleeck
against a proposed assessment of additional personal
i ncome tax in the amount of $213.79 for the year 1966. °

~ The issue presented is the propriety of the
$7 047.21 alinony deduction which appellant claimed for
1986. ~Respondent disallowed all but $1,500.00 of this
deduction and assessed an additional tax accordingly.
Subsequent to the filing of this appeal, respondent
conceded that appellant had properly deducted an addi- -~
tional $2,669.52. After concessions by appellant, the-
sol e remaining issue is the deductibilify of eight nonthly'
Payments of $EOO each to appellant's wife for her support
rom February through Septenber of 1966.

_ Aggellant and his wife Helen separated sonetine,
grlor_to 1966. Hel en sued appel | ant for divorce.in the.

uperior Court for Los Angeles County and, followng. trial
of the action, the judge 1ssued a Menorandum Decision on
February 18, 1966. 'Insofar as it concerns us here, the

Menor andum Deci si on provided that appellant should pay
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Helen $500 a nonth for her support, the payments to begin
Yupon the first day of the month following entry of the
Interlocutory Judgnent." By oral agreement with his wife,
however, appellant began in February to nake these monthly
paynents of $500 each; Wen the Interlocutory Judgnent
was finally entered on November 16, 1966, it Ordered
aggellant t'o pay $500 a nonth "commencing Cctober 1,

1966, ..." Respondent allowed appellant to deduct the
payments he made in October, November, and:December, but
determ ned that appellant could not deduct-the paynents
he voluntarily made from February through.September, 1966.

Section 17263 of the Revenue and Taxation Code
allows a husband to: deduct support paynments to his wife
I f'those paynents are includible i N the wife's Qross
Income.  Section-17081 sets forth the circumstances under
whi ch such payments. constitute gross income to.the W fe.
I n general , support payments are taxable-to the wife if
she | S separated from %er husband and the,payments are

received:- . .

(a) under a decree of divorce or.-separate
mal nt enance or. written | nstrunent
i ncident thereto; or

(b) under a witten separation agreenent; or

(c) under:.a decree requiring.the husband toO

. make the paynents for the wife's support

or mai ntenance.

Appellant ‘contends that the payments in question
wer e- made- pursuant to a witten separation.agreement W thin
the neaning of subdivision (b) of section 17081, or, int
alternative, pursuant to a decree for support within the
meani ng of subdivision (c) of section 17081. Neither
contention is tenable. -

he

=+ -The 'record reveal s' thatthe spouses never executed
a witten separation agreenent within the ordinary meaning
of that term Appellant argues, however,”thatthe oral
agreenent between himand his wife constituted the adoption
of the Menorandum Decision as their witten separation
agreement. W do not think that is enough to satisfy the
clear requirement of'the statute. Since deductions may
be al | owed or withheld by the Legislature as it sees fit,
they are to be narrowy construed against the taxpayer.'
(Great Western Financial Corp. v. Franchise Tax Board
Y Cal. 3d 1.). Under section 17081, subdivision {(b), the
absence of a witing executed by the spouses isfatalto
appel lant's contention. Appellant's agreement to pay his
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w fe support prior to October 1, 1966, was an oral agree-
ment which does not neet the requirements of section 17081.
(See LeRoy Keebler, T.C. Meno., Sept. 29, 1969.)

Subdi vi sion (¢) of section 17081 is of no
greater help to appellant. In order for paynents to be
Includible 1n the wife's gross incone under that sub-
division, the payments nust be received under a decree
requiring the husband to make them for her support or
mai ntenance.  Neither the Menorandum Decision nor the
Interlocutory Judgment required appellant to make paynents
prior to October 1, 1966. The p?%nents made prior to the
date are thus not includible in Helen"s incone under sub-
division (¢) and, hence, are not deductible by appellant.

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Barry S. Bleeck against a proposed assessment
of additional personal income tax in the anmount of $213.79
for the year 1966, is nodified in accordance with respond-
ent's concession. |n all other respects the action of the
Franchise Tax Board is sustained.

Done at Sacramento, California, this 13th day

of Septenber, 1971, by the State Board .of Equalization
/\~ p /// . "/-
szg}v4¥»“»';«@%§¢2\_ ) , Chai rman
Y seofr /, Menber

Menber
Menber

e r

ATTEST: Secretary

.
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