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QPINION_ . ..*. _ __ I__ _ ;

This appeal is made pursuant to section 26077
of the Revenue and Taxation Code from the action of the
Franchise Tax Board in denying the claim of J. J. Newberry
Co. for refund of franchise tax in the amount of 4X5,961.68
for the income year 1962. .

During 1962 a.ppellant  operated 567 variety and
department stores which were located throughout the United
States. Prior to the above yea-r the company computed the
value of its inventory by use of the cost method. H o w e v e r
in 1962 appellant changed to the retail method.of valuation.
After filing its returns for the year in question and the
subsequent year, the company concluded that inventory adjust-
ments consistin, of $200,000 of shrinkage, $1,000,000 of
purchases, and 8l,OOO,OOO of markdowns, had been erroneously
omitted from the computation of its 1962 ending inventory.,,
With respect to these amounts, appellant filed a claim for
refund on December 1, 1964, which was denied by the Fran-
chise Tax Board. Subsequent to the filing of the instant
appeal, the company withdrew the portions of its claim
relating to the shrinkage and purchases. Appellant states
that the reason for this withdrawal was the evidentiary

a
difficulty'involved in establishing these items. The sole
issue remaining to be resolved is whether respondent's
disallowance of the markdown adjustment was correct.
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markdowns is contained in a prospectus relating to an
employees’ stock option plan,

‘,
dated September 15, 196b.. _,'

Appellant has the burden of proving that the,
Franchise ‘Tax Board’s determination was incorrect’.
(Universal Steel Co-_A? 16 B.T.A. 788, afft.d,  46 F.2d.9db;
Cal. Admin. Code, tit. 18, § 5036.) In reference to
va luat ion  o f  inventor ies ,  regu lat i on  25231(b),  title 18,
California Administrative Code, provides in part:

Inventories should be recorded in a legible
manner3 properly computed and summarized, and

should be preserved as a part of the accounting
. records of the taxpayer. The inventories of

taxpayers on whatever basis taken will be sub-
ject, to investigation by the Franchise Tax
Board, and the taxpayer must satisfy the
Franchise Ta.x Board of the correctness of the
prices adopted.

.

Regulation 25231(h)  states that the re-tail method of ,-
I

pricing inventories may be used, ,provided II.. . that
accurate accounts are kept. . . . I1

In the instant situation the claimed markdown
adjustment is based upon an estimate developed by appel-
IantIs accounting firm. Such an estimate, alone, is not
suffi.cient to overcome the presumption of correctness
adhering to the Franchise Tax Board’s determination.
(Broadhead v. CommissionerI_- , 25b- F.2d 169.) R e c o r d s ,_
tests, or other relevant supporting evidence have not
been submitted. Furthermore, the company’s 1963 annual
report indicates that drastic inventory control measures.
were taken during that year to correct excessive and
obsolete merchandise inventories. These measu.res may
very well have been responsible for the increase of
markdowns at issue here. We must conclude that appel-
lant has failed to carry its burden of proving ‘that
these markdowns were properly attributable to 1962.
Therefore respondent’s determination must be upheld.

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,
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OPXNION- - - - - - -.
This appea.1 is made pursuant to section 25667

of the Revenue and Taxation Code from the action of, the
Franchise Tax Board on the protest of Manufacturers %nk
a.ga.inst a proposed assessment of additional franchise
tax in the a~mount of $13,827.83 for the income year 1965.

Subsequent to the filing of this appeal, appellant paid
the proposed assessment and accordingly, pursuant to
section 26078 of the Revenue and Taxation. Code, the
appeal sh.all be treated as an ‘appeal from the denial of
a claim for refund.

During the period in question Guardian Bank
was merged into appellant Manufacturers Bank. Sub-
sequently, appellant deducted a $iQ', ST6.17 loss suffered
by Guardian, during the year on appeal, pursuant to
section 23253 of the Revenue and Ta.xation Code.- Section
23253 was amended in 1965. ( S t a t s . .  1965, ch. 641, p. 1987.)
The parties agree that the purpose ‘of this amendment was
to prohibit the transferee, in a reorganization, from
deducting the’ transferor’s losses. The amendment was
approved by the Governor and. filed with the Secretary of
State on June 12, 1965. Section 19 of chapter 641 states:
“This act provides for a tax levy within the meaning of
Article IV of the Constitution, and shall go into effect
immediately. If ( S t a t s .  1965, ch,, 64l, p. 1933. >
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effective date of the statute, but unless the latter date
is January lst, the two dates are different. The Legisla-
ture may supersede section ?305& by specifically providing
an oper-ative date (see F’a:~.~mers Wnd1-.:,rwrite;:s Ass ‘II. v .
j?r~!~gch.ise Tg_ Board., 24, ~a!

“‘-“_.‘._~__~~p___~~_~~~,.~~~~~~i, Hp t 3: .

6861) 5 but it has not done so here D We must conclude that
the amendment at issue applied to the instant transaction,
and therefore appcllantts  deduction of Guardi.an’s loss w-as
proh.ibl ted 1

ORDER- - -

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxation
Code, that the ‘action of the F’ra,nchise  Tax Board in
denying the claim of Pianu.facturers  Bank for refund o f
franchise t,ax in the amount of $13,827.83  for the income
year 1965 be and the same is hereby sustained.

of
Done at S

June ) I970 7

acramento  ‘i California, thi’v 4th d a y
zation.

Chairman

Member

Member

Member

, Member

., Secretary
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