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This appeal is made pursuant to section 26077 : ’ -. -
of'the Revenue a,nd'Taxation Code from the action of ,the.
Franchise Tax Board in denying.the claims of E. Fi Timine .'*"':

.:/, A ‘I.:,

& Son, Inc., for refund of tax in the amounts'of $181.78,
I

$363.33, $449.43 and $272.'91 for the taxable years '1962. " , ,‘I .’ ._-
through 1965, respectively. : :, : .‘,

. i!‘,_: ,’

'The
:

issue presented is whether a-federal
statutory rovision Public Law.No. 86-272 (73: Stat. 555 !,,‘f

[1959], l!?U..S.C.  !'381), precluded respondent from
,‘(

p
imposing the tax upon appellant's activity in this state. . . :’ 2;

Appellant, a foreign corporation, sells tan- ', I: ‘.
gible personal property, principally fabrics and textile :.:.I
fibre proc+c.ts, to retailers and manufacturers. AppellantIs. )'

,~
(:'

.:principal supplier is Timme Corporation, an affiliated '+ . ‘.
foreign corporation having a textile mill in North Carolina.. : 1’ c

l.This supplier manufactures fabrics and textile fibre
products. Appellant does not purchase from this supplier'., 't-

in the.'technical  ,sense. Instead it acts as'a factor IL
and purchases the accounts receivable resulting from' ‘.’
its sales and assumes all the credit risks relating to' *““::’ I’
.flnanclal ability to pay. Some of appellant's customers ' ' '

are In Californla~ The California customers are:'not *I ’
Informedthat appellant does not own the goods:'..  ,‘. i’s,. ’ “’ :’

.
. . ,-\,I : .

+; b ;
’

,. I: ,



Ar?r?eal of E. F. Timme & Son, Inc.
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Appellant employs approximately 50 people,
almos,t all of them being located in its principal
business office in New York City. Iiowcver, ctppellant
has a showroom in Chicago, Illinois, where three people
are employed. One employee-representative is also
located in Maryland.

During the years in question appellant had
one employee-salesman in California. This employee,
a California resident, accounted for approximately
60 percent of appellant's sales to California customers.
He was paid on a salary and commission basis, and he
did not maintain a business office in this state.

Appellant was also represented in this state
each year by from one to three independent brokers.
The sales generated by these brokers amounted to
approximately 40 percent of appellant's sales to
California customers.. These brokers also represented
many other textile manufacturers in California.

“, .,

Appellant does not maintain any office,
display or sample room in California and has no
inventory or other property here. Appellant is not
listed in any,telephone  book or office building

:’

directory. I’

Appellant has only one other supplier, Athol
Manufacturing Corporation, located in Massachusetts,

.: "
J' ‘p

which supplies some vinyl fabric. Appellant purchases :
these goods from Athol outright and resells them as a I. ’ I*
principal.. .,a

The activities of both the independent brokers T <’
and the California salesman are strictly limited to ’ . .
the solicitation of orders for appellant, which orders ".
are always forwarded to appellant's New York office
for approval and for direct shipment to the customers ’
from stocks of goods located outside of California.
Most shipments originate in North Carolina. No ship- ‘$ s
ments originate within California. The salesman and ,
the independent brokers have no authority to accept ,.

sales orders and they are not involved with the purchas8.
‘of the accounts receivable. They do not participate T :. : ‘,
in the installation, repair or delivery of the products..'
They carry no samples for distribution, nor do they '.
have authority to check credit, make adjustments, or I;
accept returned merchandise. Most reorders from

, California customers are placed directly with appel-'  ‘..
lantls New York office without any further solicittitlon
In Califorti&. : .:
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A1~penI.  of E. F. Timma & Son, I n c .

Appellant filed returns for the .yeLrs in
c,uestion but later submitted these refund clCms, urging
immunity from the state corporation income tax under the
aforementioned federal statute. Respondent apparently
concurs with appellant’s view that the franchise’ tax is
inapplicable.

With respect to the income tax, Publ’ic  Law
No. 86-272 provides :

(a) No State . . . shall have power io
4 impose, . . . a net income tax on the

J!. income  der ived  wi th in  such  State  by !  I ”
?’ I ,‘. ’ , , ; 7 any person from interstate commerce I, . . ,,

if the only business activities .
.within  such State .., during such ’ ’ ” ’

i. ‘..( *; ,.taxable .year are . . .
,,I):.‘ . .

s1  ““

i :, (1) ” the solicitation of orders by ,’ ,.J,‘;,.-,:‘:: ,;f . &( ;, ;. ,, ,., I..,/ ^ ,...*‘;... such person, or his representative ).;‘“i’- ’
, ; L.y’:,* . . . ..y i < ,I ‘\, in such State for sales of tangible .‘, :x’ ,;

‘Jii’L*tz:,..:: ‘;’ personal property, which orders are ’ :;“:‘.‘,A’: $
sent outside the State for approval”‘: i ,: .‘,__: 6 ,’
or re Section, and, if  approved, are’ ,.‘,,I5 ‘is ‘T; :,
filled by shipment or delivery from .:,:’ c r,,. ,:
.a point outside the State; and :; .It4+.:j>!_z

., ., , . \
,( 2) the solicitation of orders by ‘!,. ,_i+:~z!.:~:
such person, or  his  representative,  s...ai,s:  ,: ::
in such State in the name of or for .‘- !.:
the benefit of a prospective customer ,_,; :,l,:.
of such person, if orders by such ; ,.
customer to such person to enable ,‘. li
such customer to fill  orders result- I ,, ,,. I,
ing from such solkcitation are orders ‘:
d e s c r i b e d  i n  p a r a g r a p h  (1). ., ..:..,

‘I<
..

, .

It further provides that a person is not considered to
have engaged in business within a state merely by reason
of  sales , or solicitation of orders for sales, by

independent contractors whether or not offices are I
maintained by the independent contractors. An llinde-
pendent  contractor11  is defined, in part, as one engaged ~ . I
in  sel l ing, or soliciting orders for sales,, for more
than one principal. A llrepresentativetl is excluded
from the definition of an independent contractor. The
statutory immunity is expressly inapplicable to domestic . .
corporations or any individual who Is domiciled in, or ,_

04‘a ‘residefit  of ,‘.the. taxing state.
;; .:>, ,’

Respondent 8 s principal’ contention is that: ’ thk ., : I.1
federal statute was not intended to extend immunity to _.
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Appeal of E. F. Timme & Son, Inc.

IT IS HEREBY ORDERED, ADJUDGED AK9 DEC3EF2,
pursuant to section 26077 of the Revenue and TaxaFlon
Code, that the action of the Franchise Ta;x$oard  In
denying the claims of E. LF. Timme G Son, ., f o r
refund of tax in the amounts of $181.78,  8363.33,.
$t49.43 and $272.91  for the taxable years 1962 through
1965, respectively, be and the same is hereby reversed.

Done at Sacramento,‘California,  this 7tp day
'Of April, 1969, by the State Board of Equallzatlon.  !
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