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- On Februar{ 21, 1958, appellant agreed to sell the
above films to Enka Ltd. for television use. The sales agree-
ment was executed in WIlmngton, Delaware, and specified a
mnimum sales price of $3% mllion, with $10 mllion of this
amount immediately payable. An additional $15 nmillion was
made contingent upon Enka Ltd.'s revenues fromthe notion
| ctures. itle was to pass only upon delivery of the negatives
ince Enka Ltd. had no facilities for the theatrical distribu-
tion of films; a concurrent |icense agreement was executed
%|V|ng appel lant the right to continue this type of distribution.
he negatives were subsequently delivered at Fort Lee, New Jersey.

. “In its return for the income year 1958 appellant did
not include the $10 mllion payment in the conputation of unitary
busi ness incone subject to apportionnment. Wether the paynent
shoul d have been so included, as respondent contends, is the
primary issue of this case. Appellant has argued that if the
above ‘issue is decided in respondent's favor,then the sales
and property factors in the allocation formula nust be
adjusted to reflect the out-of-state sale and theout-of-state
location of most of the films. Respondent now concedes that
If its position on the primary issue is sustained, then the
sal es factor should be adjusted. This would reduce the above
proposed assessment to $88,818. \Mether the Property factor
shoul d al so be adjusted is the second issue of this case.

o When a taxpayer derives income from sources both
within and without California, its tax shall be neasured by
the net incone derived fromor attributable to sources wthin
this state. (Rev. & Tax. Code, § 25101,) If a business is
unitary, as is appellant's, the income derived fromor attribut-
able to California nust be conmputed by fornula allocation
rather than by the segarate accounting met hod. But 1er Bros. V.
McColgan, 17 Cal. 2d 664 [111 P.2d 334], arf'd 315U S 50T
!86 L. Bd. 991]; Edison California Stores, Inc. v. McColgan,

0 Cal. 2d 472 [183 P.2d 16J.) The fornura used to arfocare
unitary business income is generaIIY based upon the three

)

factors of tangible property, payroll and sales. (Cal. Adnin.
Code, tit. 18, reg. 25101, subd. (a).)

Appel | ant _firstcont ends that subdivisions (a) and
%g) of regulation 25101, title 18, California Admnistrative
'Code, permt the exclusion of the film sale proceeds from
unitary business income. These subdivisions state in part:

(a) Methods of Allocation. . . . If the
property is permanently wthdrawn from

unitary use, it should be excluded from
the property factor.

* % *
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(d) Incone From Property. (1) Non-
unitary Inconme. Incone from property,
which. 1s not a part of or connected
with the unitary business, is excluded
fromthe income of the unitary business
which is allocated by fornula.

W\ agree that subdivision (d), above, is directly relevant

to theprimary issue of this case. However subdiVvision (a),
above, is concerned with the conposition of the allocation
formul a which is used to apportion unitary business incone
once such incone has been conputed, and therefore this sub-
division beconmes relevant only after the primary issue _

i nvol ved here has been resolved. Consequently we wll confine
our consideration to subdivision (d) of regulation 25101.

Addi tional guidance is provided by the Appeal of
W J. Voit Rubber Qun,, Cal. St. Bd. of Equal., May 1Z, 1954,
wnere thi's board stated:

The underlying principle in these
cases is that any 1ncone from assets
which are integral parts of the unitary
business is unitary income. It is appro-
priate that all returns from property
which is devel oped or acquired and
mai ntai ned through the resources of
and in furtherance of the business
shoul d be attributed to the business
as a whole. And, with particular
reference to assets which have been
depreciated or anortized in reduction
of the unitary income, it IS appro-
Prlate that gains upon the sale of

hose assets shoul d be added to the
unitary incone.

The above language was partially repeated in the eal o
St ei ner American Corp., |. St. Bd. of Equal., [, 1907.
T also snourd be noted that appellant has the burden of
establishing the facts necessary to supPort Its position,

a

of Universal Services,

(Cal. Admin. Code, tit. 18135036; Appe
Inc., of Texas, Cal. St. Bd. of Equal., Feb. 8, 1590b.)

Appel  ant states that the public demands currenc

and immediacy in notion pictures, and points out the age of the
films in question and the lack of use of nost of them after
their original issuance periods expired. However, we do not
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think that these facts are sufficient to establish that the
films were not integral parts of orconnected with the unitary
business. The filns were devel oped and maintained through the
resources of and in furtherance of that business. fTheir cost
was very probably anortized in reduction of unitary business
income. Appellant retained ownership of the filns until their
sal e and throughout the period preceding their sale the filns
continued to be valuable assets of the unitary business. This
val ue was maintained by the possibility that a change in demand
woul d justify rel ssuance, and by future television use waich
became foreseeable at |east by the late 1940's. Under these
circunmstances the incone realized fromthe film sale can not
be excluded from unitary business income under subdivision (d)
of regul ation 25101,

. Appellant next contends that the business activity
of selling the filnms for television exhibition was not within
the scope of appellant's unitary busi ness, which prior to the
sal e had been confined to the production and distribution,
through |ease or license, of filns to theaters. Several tests
have been devel oped for determning whether a business is
unitary. Under the nore recent test, a business is unitary
when operation of the business done within the state is
dependent upon or contributes to the operation of the business
W thout the state. (Edison California Stores, Inc, v. McColgan,
supra, 30 Cal. 2d 47271183 P.2d-]%) Appellantfs 11|l m =
duction and theater distribution business benefited fromthe
sal e of the films because it received the proceeds. (See
RKO Tel eradio Pictures, Inc. v. Franchise Tax Board, 246
CallApp.2d 312155 Cal. Rptr. 299}, AIS0, Tt 15 certainly
clear that the production and probably the theater distribution
of the films contributed to their sale for television use. _
This dependence and contribution is sufficient basis for holdin
t hat appellant9 filmsale activity was part of its unitary fil
production and distribution business.

9
m

_ _Appel lant al so contends that even if the income in
ggestlon_ls unitary business income it is not subject to
l'ifornia taxation, according to section 25101 which during
the year in question stated in part:

I ncone attributable to isolated or
occasional transactions in states or
countries in which the taxpayer is
not d0|n? busi ness shall be allocated
to the state in which the taxpayer
has its principal place of business
or conmercial domcile.
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Appel | ant states that the inconme fromthe sale of the filns
Is attributable to an isolated transaction in New Jersey,

and argues that the above quoted provision directs that” all

of this inconme be allocated to New York, appellant% principa
pl ace of business.

_ However, this interpretation of the portion of
section 25101 at issue overlooks the purgose of formula
al location of unitary business incone. uch allocation is
required because it 1s a nore accurate nmethod than separate
accounting of computing the income-producing contributions
of unitary business operations within a particular state.
See Edison California Stores, Inc. v. McColgan, SUpra, 30
al . 7 183 P.2d 16] ). AMD 's proposed interpreta-
tion in effect uses the separate accounting nmethod to conpute
the income which had its source in New Jersey. The result
IS nonrecognition of the rfact that the operations of appellant 1g
business in various states contributed to the income realized
upon the filmsale

W think that when a unitary business'is involved
the provision of section 25101 at issue nust be construed to
apply only_after unitary business incone has been conputed
and tentatively allocatéd anong the various relevant states.
If at that tine some of this unitary husiness incone has been
allocated to a state only because of isolated or occasional
transactions there which were reflected in the factors of the

f %nula, and the taxpayer is not doing business in

al location fo )
that state, then such income wll instead be allocated to the
state in which the taxpayer has its principal place of business

or commercial domcile. "This interpretation does not frustrate
the purpose of formula allocation of unitary busi ness income.

W nust conclude that the proceeds from the sale of

the films in question should have been included in appellant's
conputation of unitary business income. W do not think thah
the filns ceased being integral parts of orconnected with the
unitary business. Nor do we think that the filmsale activities
were outside the scope of appellant's unitary film production
and distribution business. he praovision of section 25101

relating to isolated or occasional transactions. does not, in
the insfant situation, affect the conmputation'of income which

had its source wthin California.

_ The remaining issue of this case is whether the
tangi bl e property factor of the allocation fornula should be
adj Usted to reflect the out-of-state location of nost of the
films. Tangible property is included inthe factor at its
California tax base. | . Admn. Code, tit. 18, reg. 25101,
subd. "(a); Appeal of The Sweets Co. of America, Inc., Cal. St.
Bd. of Equal™.,June 23, 1964.) EvVidently in the instant
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situation the Franchise Tax Board assumed that the films'
tax bases had been reduced to zero through conplete anortiza-
tion during their first years of existence. Appellant, who
has the burden of proof (Cal. Adm n. Code, tit. 18,§5036
Appeal of Universal Services, Inc. of Texas, supra, _Caf. St.
Bd._ of EquUal., Feb. 8, 1906) ,has not oifered any evidence
to the contrary. Therefore the Franchi se Tax Board was
correct in refusing to adjust the tangible property factor.

— s G — — |

Pursuant to the views expressed in the opinion of
the board on file in this proceeding, and good cause appearing

t her ef or,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 256670of the Revenue and Taxation Code,
that the action of the Franchise Tax Board onthe protest of
Paramount Pictures Corporation against a proposed assessnent
of additional franchise tax in the amount of $90,326 for the
I ncome year 1958, be and the sane is hereby nmodified in
accordance with the concession made by respondent that the
anount of the notion picture sale be included in the sal es
factor of the allocation fornula. In all other réspects,
the action of the Franchise Tax Board is sustained.

Done  Sacramensv», California, this 6th day of
January , 1969, by the state Board of Equal i zation.

M /// \ﬂéﬂvfd/// , Chailrman
é%/ ; = /,Cw P '
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