
 quoted above,

and allows the exclusion of amounts received by a corporation

in exchange for its stock. The Tax Court and the United

States Court of Appeals agreed that although memberships

in appellant technically had some of tine characteristics

of stock, the membership fees were paid primarily for the

privilege of shopping at a p p e l l a n t * s  s t o r e s  a n d  u s i n g  i t s

f a c i l i t i e s  a n d ,  a c c o r d i n g l y , t h e  f e e s  c o n s t i t u t e d  t a x a b l e

i n c o m e  t o  a p p e l l a n t .

A  s i m i l a r  d e t e r m i n a t i o n  w a s  m a d e  b y

t h e  s a m e  f e d e r a l  c o u r t  o f  a p p e a l s  i n  U n i t e d  S t a t e s  v .  F e d e r a l

E m p l o y e e s *  D i s t r i b u t i n g  C o . , 3 2 2  F . 2 d  8 9 1 ,  d e c i d e d  S e p t .  1 6 , 1 9 6 3 .

O n  A p r i l  1 1 ,  1 9 6 8 ,  t h e  C a l i f o r n i a  D i s t r i c t  C o u r t

o f  A p p e a l  r e a c h e d  a  c o n t r a r y  c o n c l u s i o n  i n  F e d e r a l  E m p l o v e e s

D i s t r i b u t i n g  C o .  v .  F r a n c h i s e  T a x  B o a r d ,  * 2 6 0 G i . A p p .  2 d

- _

1

C a l .  R p t r .

J *

u ? Z e r  s t a t e  l a w ‘ , e .

T h a t  c a s e  p r e s e n t e d  t h e  s a m e  q u e s t i b n -

w h e t h e r  t h e  t a x p a y e r ' s  m e m b e r s h i p  f e e s

c o n s t i t u t e d  t a x a b l e  i n c o m e  f o r  C a l i f o r n i a  f r a n c h i s e  t a x  p u r p o s e s .

; i h k ; , ~ ; , ; p p e l l a n t

t h e  F e d e r a l  E m p l o y e e s *  D i s t r i b u t i n g  C o .

l l F E D C O 1 t j  i s  a  n o n p r o f i t  c o r p o r a t i o n  w h i c h  o p e r a t e s

r e t a i l  m e r c h a n d i s i n g  s t o r e s  f o r  m e m b e r s  a n d  g u e s t s .

I t s

b u s i n e s s  f o r m a t  a n d  m o d e  o f  o p e r a t i o n s  a r e  v i r t u a l l y  i d e n t i c a l

t o  a p p e l l a n t ' s .

T h e  C a l i f o r n i a  c o u r t  o b s e r v e d  t n a t  F E D C O  i s  a

n o n s t o c k  c o r p o r a t i o n  f o r m e d  p u r s u a n t  t o  t ' n e  G e n e r a l  N o n p r o f i t

C o r p o r a t i o n  L a w  ( C a l .  C o r p .  C o d e ,  0  9 0 0 0  e t  s e q . ) ,  a n d  t h a t

u n d e r  s t a t e  l a w  m e m b e r s h i p s  i n  s u c h  n o n s t o c k  c o r p o r a t i o n s  a r e

e q u i v a l e n t  t o  s t o c k .

( C a l .  C o r p .  C o d e ,  5 0  1 1 5 ,  1 0 3 . )  T h e

*  A d v a n c e  R e p o r t  C i t a t i o n :

2 6 0  A . C . A .  9 8 7 .
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court also noted that proceeds from the sale of stock are
exempt from the franchise tax, under section 24942 of the
Revenue and Taxation Code. It concluded:

The fact that the memberships are not
transferable is not of itself or otherwise
sufficient to overcome the fundamental
basic stock characteristics of the member-
ships under the code definitions. It is
readily apparent that the members for the
membership fee received a proprietary
interest. In our opinion the transaction
is a capital one.and it is incorrect to
ascertain and declare the fee to be income
and taxable as such.
[_ Cal. Rptr.

laj*26O Cal. App. 2d _

In its opinion the California District Court of
Appeal acknowledged the existence of the federal decisions
reaching the opposite conclusion with respect to both FEDCO
and appellant. However, it distinguished those decisions
on the ground that they involved interpretations of the
federal tax statutes, and did not take into consideration
the sections of the California Corporations Code tr'nich
expressly provide that memberships in nonstock tiorporations
are to be treated as stock. The California Supreme Court
has denied a hearing on the Court of Appeal's determination
in this matter.

Section 24942 of the Revenue and Taxation Code,
which is relied on by appellant herein, was not enacted
by the California Legislature until 1961, subsequent to
the years involved in these appeals. However, in the
FEDCO case the District Court of Appeal stated:

The receipt of money by a corporation
in exchange for its stock has universally
been treated as a nontaxable receipt for
income tax purposes. That philosophy is
codified in Revenue and Taxation Code,
section 24942, . . . and was practically
copied from section 1032 of the Federal
Internal Revenue Code.
2d-[- Cal. Rptr.

(**$6? Cal. App.
.

*Advance Report Citation: 260 A.C.A. 987, 991.
** Advance Report Citation: 260 A.C.A. 987, 994-995.
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Since the enactment of section 24942 represented 2 mere
codification of prior decisional law, it seems clear that
if we conclude that memberships in appellant constituted
stock, then they are not taxable, even though section 24-942
did not exist during the years in question.

We believe our decision in these appeals must
be in accord with that of the California District Court
of Appeal in Federated Emplo-yees Distributing Co. v.
Franchise Tax Board, supra, *260 Cal. Ap?. 2d- - L
Cal. Rptr. I. That case constitutes the only existing
interpretationof the California law on this question.

The second issue raised by these appeals is
whether respondent properly disallowed certain deductions
claimed by appellant on both its federal and state returns,
and disallowed by the Internal Revenue Service,

In early 1961 appellantls  federal income tax return
for its fiscal year ended June 304 1958 was audited by the
Internal Revenue Service. In his report dated August lk,
1961, the revenue agent partially disallowed certain business
expense deductions claimed by appellant. Respondentls second
proposed assessment for the income year ended June 30, 1958
reflects the preliminary federal adjustments .wnich were

considered applicable for California tax purposes.

Of the buiiness expense deductions disallowed by
the Internal Revenue Service for the income year ended
June 30, 1958, appellant protested the following: Salary,
~$$6$3~5~~9; Travel and Entertainment, $6,004.2!; Automobile,

un;eas&aile
The amount of tne salary expense disallowed as
compensation was that part of the general

manager's salary which exceeded $70,000; The other expenses
were disallowed on the ground that they were of a personal
nature rather than ordinary and necessary business expenses.

Subsequently, the Internal Revenue Service revised
its deficiezrcy assessment against appellant for the fiscal
year ended June 30, 1958, by allowing larger portions of
several of t'ne deductions originally disailowe?. Disallowed
salary expense was reduced from $36,835.39 to $2,400.03 and

the earlier travel and entertainment disallowance of $6,004.20
was reduced to @4,293.57, No revisions were made in the
$1,500.00 automobile expense deduction already disallowed.
Appellant agreed to the Internal Revenue Service's offer of
settlement on the basis of these revised figures.

* Advance Report Citation: 260 A.C.A. 987.
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Since this appeal was filed and heard, respondent
has been notified of the final adjustments agreed to by
appellant and the Internal Revenue Service. Upon the basis
of that settlement respondent has revised its second proposed
assessment for the income year ended June 30, 1958. Since
appellant has paid the $2,010.64 assessment, respondent now
concedes that appellant is entitled to a refund of that pay-
ment to the extent of $1,549.15, plus interest, for the
income year ended June 30, 1958.

Respondent's proposed assessment based upon the
federal determination is presumed to be correct, and the
burden is on the taxpayer to show that it is incorrect.
(Todd V, McCol&an, 89 Cal. App. 2d 509 [201 P,2d 4141;---
Helvering v. Taylor, 293 U.S. 507 [79 L. Ed. 623-j; Anneal of
J. Morris and Lei_iz G. Forbes, Cal. St. Bd. of Equal,,
Aug. 7, 1967.) Appellant agreed to the final adjustments
made by the Internal Revenue Service. Respondent's assess-
ment has been revised in accordance with those federal
adjustments and appellant has made no showing that the
remaining assessments are erroneous. The only rebuttal
evidence presented by appellant consists of its own self-
serving allegations that the amounts deducted were spent
for the purposes claimed. We conclude that appellant has
failed to sustain its burden of showing error in the adjusted
assessment.

O R D E R- - - - -
Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,
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IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxation Code
that the action of the Franchise Tax Board in denying the
claim of Affiliated Government Employees' Distributing
Company for refund of franchise tax in the amounts of
$2,930.84, $2,930.84, $2,055.28, $3,552.96, and $2,482.60
for the income years ended June 30, 1954, 1955, 195'6, 1957,
and 1958, respectively, be and the same is hereby reversed,
and that the action of the Franchise Tax Board in denying
the claim of Affiliated Government Employees* Distributing
Company for refund of franchise tax in the amount of $2,010.64
for the income year ended June 30, 1958, be and the same is
hereby modified in accordance with respondent*s  revised
assessment based upon the federal settlement agreement,
justifying a refund of franchise tax paid for that year
in the amount of $1,549.15.

Done at Sacramento, California, this 12th day
of Seotember. 1968. bv the Stati Board,of\!TQualization.

ATTEST:

Member

Member

Member

Member

-167-


