tion the majority of H & R Block officesin California
were operated under franchise agreenents.

The franchised offices accounted for the great-

est volume of business and for the majority of aﬁpellanﬂs
'net profits. Because the California franchisees had been

exceedi ngly successful the managers of the offices owned

by appel lant relied on them for advice and gui dance, and

generallg patterned their operations after those of the
franchised offices. That being so, the' follow ng facts

as to the manner in which the franchi sees operated their

offices will also apply to offices owned by appellant,

unless otherwise stated.

During the years on appeal all of appellant 's
offices were operated substantially autonomously and free
of control by the Bl ochs or the other Bl och-owned corpora-
tions in'the system The manager or franchisee of each
office was given a great amount of discretion in handling
all phases of its operation,

~Each office maintained all of its own accountin
records, including payroll and accounts payable. Each marn-
tained its own bank account and paid its own obligations.
The manager or franchisee of each of appellantfs offices
obtained liability, fire and theft insurance from |oca
agents.  Appellant prepared its own tax returns, covering
the operations of all of the California offices. During
the years in question the najorlt% of appellantfs advertis-
ing was done on a local basis,_ Wth television being its
primary advertising medium The Blochs inposed no restric-
tions on either the anmbunt of advertising done in California
or the formwhich it took.

Suppl i es and equi pment coul d be purchased b%
appellant's of fi ce managers fromthe headquarters in Kansas
é)t , or locally, whichever the manager deemed npst econcmical
andyexpedi ent. ~During the years on appealappellant!s offices
purchased, or leased, the bulk of their office equipment from
local suppliers. Although in subsequent years the appearance
and furnishings of H & R Bl ock offices throughout the country
have become standardized, that was not the case during these
formative years.

Appel I ant financed the offices which it owned, and
its franchisees did all their own finsncing with NO =2id Trom
appellant or the nationalorganization., #ppellant provided
litfe, ealth and accident insurance for its California
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enpl oyees under an independently negotiated policy,

During the four years on appeal a proxinately
three enployees of H & R Block fromother states transferred
into California. ~Oherw se each of appellant's office
managers hired his own personnel and conducted his owm
tra]nlng. rograms, at his discretion. The national organi-
zation |£ conduct a brief annual training programfor new
managers; a very small nunber of appellant's nanagers
attended, howevér? because of limted finances. [n addition
nonconpul sory national neetings were held perlodlcallﬁ,
but again the attendance of appellantts nmanagers at those
meetings were limted for financial reasons.

_ For each of the years in question appellant filed
franchise tax returns covering only its own operations.
Respondentts proposed additional assessnents are based upon
its determ nation that appellant and other nenbers of the
grqup of affiliated corporations were engaged in a unitary

usi ness.

_ section 25101 of the Revenue 'and Taxation Code
requires a taxpayer deriving income fromsources within and
without the state to measure its California tax,b%,the'net
I ncone derived fromor attributable to sources within this
state. If a business is thus unitary in nature, the income
attributable to California must be determned bv formula
allocation rather than by the separate accounting nethod.
(Butler Bros. 'mccolg an, 17 Cal. 2d 664 [111 P. 2d 3343,
afftd, 315 U.S8. 501 [86 L. Ed. 9913; Edison California
Stores. Inc.v. McColgan, 30 Cal. 2d 472 (183 P. Z0 16].)

_ In recent decisions the California courts have
reaffirmed the tests to be used in ascertaining the existence
of a unitary business. (1superisr Uis To. v, Franchi se Tax
Board, 60 Cal. 2d 406 [34% Cal. Rptr, 5&%, 386 P. 2Z2d 337;
Honolul u Q| Corp, v. Franchise Tax Bosrd, 60 Cal. 2d 4i7
[3% Cal. FRptr. 552, 385 P. 2d L40];RK0 Teleradio Pictures!
Inc.v. Franchi se Tax Board: 246 Cal. Zpp. 22 ¢12 [55 Cal
Rotr. 299].) Under one Test a business is unitary in nature
If there’is unity of ownership, unity of operation, and unity
of use. (Butler Bros. v. MColgan, supra.) Under anot her
approach, a unitary business exists when operation of the
busi ness done within the state is dependent wupon or contri-
butes to the operation of the business without the State.

(Edison California Stores, Inc. V. McColgan, Supra.)

_ Upon application of these tests to the facts of
the instant case we conclude that appellant was not partici-
pating.in a unitary business operation in the years 1251
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through 196k,

) In this appeal we are concerned with: appellant; s
operations during its formative years. The national organiza-
tion was also evolving rapidly during those years. Follow-
ing the formation of appellant in 1960 the primary concern
of the Bloch brothers was that appellant fs offices in .
California be profitably and conscientiously operated. Be-
yond that rather vague overall policy it appears that”
appellantt!s various offices functioned substantially in-
dependently. Each franchisee or manager had to rely on his”
own business resourcefulness to a great extent. It appears
that appellant®s franchisees proved to be so successful in
their operations in California that many of the procedures
and techniques which they developed were laterassimilated
into the nationwide operations,

The integrating links which could be said to exist
between appellant and the national organization during the
years 1961 through 1964 were appellantt!s ownership by the
Blochs, appellant 's use of the name "H& R Block, " its
engagement in the same business as the national organization,
and the small amount of supplies and equipment which it pur-
chased through the Missouri headquarters, |In this case it is
our opinion that those connecting factors do not demonstrate
that degree of mutual dependency and contribution which is
required to establish participation in a unitary business.
We conclude that during the years 1961 through 1964 appellant3
operations were sufficiently separate from those of the
national organization to justify computation of appellant's
California tax by the separate accounting method.

Because of its rapid growth appellant?s operations
have changed drastically in each year of its existence, There-
fore our decision that appellant was not part of a unitary
business during the years in question does not preclude an
opposite conclusion -with regard to later years.

In view of our determination on the unitary busi-
ness question we do not reach the issue of the proper alloca-
tion formula to be used in computing appellant's California
income.
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Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation Code,
that the action of the Franchise Tax Board on the protests
of H& R Block, Inc., against proposed assessments of
additional franchise tax in the anmounts of $617.58,
$3,637.4%, and $5,260.32 for the incone years 1961, 1963,
and 196%, respectively, and against a proposed assessnent
of additional franchise tax of $2,197.67 and a penalt% of

e

$109.88 for the incone year 1962, be and the sane is hereby
reversed.

Done at Sacranento , California, this 6th day
of June , 1968, by the State Board of Equalization.
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