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OPl NI ON

This appeal is nmade pursuant to section lBS‘ﬁh
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of C. J, and Helen

MKee against proposed assessnents of additional personal
Incone ftax and 7pena|t|es in the conbined anounts of $100. 09,
$47. 69, $8Q,2 « $177.35, and $305.5% for the years 1960,
1961, 1962, 1963, and 1964, respectively.

The sole question presented for decision is
whether certain salary and bonus paynents received by
M. MKee while he was present in California constituted
|tncome which was subject to the California personal incone
ax.

.. Appellants are residents of _Oregon. M. MKee is
a_principal officer of the Jim MKee Trailer Sales Corpora-
tion (hereafter referred to as "the corporation"), Which
OEerat es in Eugene, Oregon. H's managerial duties include
the buying and selling of trailers, personnel managenent,
and all other matters pertaining to the operation of the
busi ness.  The corporationts busy season usually begins in
June and_runs through Cctober, ~ During the remainder of the
y?ar Ibu3| ness is slow and the corporation generally operates
at a |o0ss.
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in each of the years in question appellants spent
some 5 1/2 to 7nonths in California. Those Vvisits usuall
began in November and extended through My, coinciding wt

the corporationts sl ack business period. Aspellants owned

no property here and had no investnents or business interests
inthis state. Their visits were for both vacation and health

pur poses.

During appel lants' absences from Oregon their son,
C. J. MKee, Jr., operated the business. He was vice president
of the corporation and owner of one-third of its stock. He
had been actively englaged in the business since 1958. Wile
appel lants were in California the senior M. MKee kept in
touch with his son and the business by means of weekly
t el ephone calls.

M, MHKee continued to draw a monthly salary from
the corporation while he was here in California. In addition,
at the end of each of its fiscal years ending June 30,the
corporation declared a bonus payabl'e to M. MkKee. The anount
of that bonus was dependent upon the corporation®s net profits
for the year.

_ As residents of Oregon appellants filed O egon
income tax returns in wnich they reported their entire incone.
Iopellants al so filed nonresident California personal income
tax returns in which they reported 50 percent of the nonthly
salary received by M. MKee from the corporation during the
mont hs a|opel lants were in California. _None of the bonuSes
were included as California income, Respondent% proposed
addi ti onal assessments arose fromits determnation that the
entire nmonthly salary received by M. MKee during nonths
spent in 'California and 25 percent of each annual bonus were
subject to tax in California.

For pur poses of the California personal incone tax,
a nonresident's gross inconme includes only income from sources
yithin California. (Rev, & Tax. Code, § 17951.) G 0SS incone
fromsources within and without this state is to be allocated
and apportioned under rules and regulations prescribed by
respondent, (Rev. & Tax. Code, § 17954.) Respondent®s
regul ations provide in part:

| f nonresident emolovees (including
ofTicers Of corporations, ...jare
employed continuously in this State for
= definite portion of any <axsble year,
the gross income of the employees fren
sources Wthin this State includes the
total conpensation for the period enployed
inthis State. QCaI, Admin. Code, tit. 18,
reg. 17951-1795%\e), subd. (&).)
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Respondent contends that as a principal officer
of the corporation MKee continued to perform manageri al
services on its behalf while he was in California.  Respondent
reasons that the salary which MKee received during those
periods was intended to conpensate himfor the personal
services which he performed on behalf of the corporation
and since those services were rendered in California,
MKee's entire salary during those nonths had its source
in this state, under” the above quoted regulation. Respondent
al so argues that a portion of the annual bonuses paid Po _
MKee nust have been based upon profits derived from services
rendered while he was in California. Recognizing that the
mpjor part of the corporate profits were earned during nonths
when MKee was in Oregon, however, respondent determ ned that
only 25 percent of those bonuses were taxable in California.

W do not agree with respondent!s contentions. In
our opinion regulation 17951-17954%(e), subdivision (4), IS
I napplicable in the instant case. It does not apﬁear to us
that MKee was working for the corporation while he and his
wife were here in California. Thelir stays were for combined
vacation and health purposes. Each year they came to Cali-
fornia at a time of slow business activity, leaving their
son to handle the off-season affairs of the business in
Oregon.  He was apparently qualified to do so, having been
active in that business for several years. W do not believe
the fact that MKee tel ephoned his sononceaweek proves that
he was perform ng any significant nanagerial services on
behal f of the Oregon corporation while he was in this state.
Qur views are not changed by the fact that during those visits
he coqnlq?ed to draw anounts from a corporation which he
control | ed,

Nor do we believe that any portion of MKee's
annual bonuses should be treated as having been derived
from California sources. FEach year the bonus was based
upon the corporationts net profits. During the off-season
months the corporation generally operated at a loss. 1Its
net Proflts therefore were earned during the tinme when
appellants were present in Oegon and MKee was actively
engaged in managing the business. For these reasons we
conclude that no part of the annual bonuses was attributable
to services rendered by MKee while in California,

_ Considering ail of t-e facts and circunstances
of this casec,we believe that appellants have adequately
accounted for any income which mght be deemed to have
been derived from California sources by reporting one-half
of M. McKee!s total salary received during the nonths he
and nis wife were present 1n this state,
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T |'S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of C. J. and Helen MKee against proposed assess-
ments of additional personal incone tax and penalties in
the conbined amounts of $100.09, $47.69, $80.17, $177.23%
and $305.54 for the years 1960, 1961, 1962, 1963, and 19@%,
respectively, be and the same is hereby reversed.

Done at Sacranento, California, this 7th day
of May , 1968, by the Statg Board of Equalization
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