Appeal of Albert R. and Belle Bercovich

From time to time since 1942 appellant has withdrawn

money from the corporation for his Bersonal use
0

the corporation pay his personal

ligations.

or has had
fhose amounts

were recorded on the corporation!s books as advances to

appellant .
by appellant

advances

Partial repayments were made to the corporation
on an irregular basis, but the balance In.
appellant®s account has not been fuléy paid off since
Appellant®s two brothers also receive

195k,

from the

corporation but in much smaller amounts than those to appellant.

During the years in question

repayments |,
end of each, year were:

appellantt!s total withdrawals,,
and the net balance in his advance account at the

Year. Withdrawal s Repayments Balance

1959 $17,020,42
1960 $45, 264, 40 $35,700,00% '26,584,82
1961 '30,225,12 9,000,00° 47,809,9%
1962 17,957.19 8,500,00 575267413
1963 35,752.93 14,117.90 78,902.16
1964 5,448,80 1,600,00 82,750.96

* Proceeds from sale of house

None of appellantt!s withdrawals were evidenced by

notes, nor was any security given.

No due dates for repay-

ment were specified and no interest was paid by appellant or

accrued on the corporate books.
formally declared a dividend since

The corporation had not
1953 or earlier. The

accumulated balance in its earned surplus account at the
end of each taxable year in question was:

1960 - $86,292,71
1961 S B9, u76.k9
1962 93,5314
196 91,405.71
196 91,518.95

Respondent determined that the net amounts withdrawn
by appellant from the corporation in each year, i.e., the total
withdrawals less the amounts repaid, were not bona fide loans
but were distributions of corporate earnings which were taxable

to appellant as dividends.

That characterization of the

drawals gave rise to this appeal.

with-

Whether withdrawals from a corporation by a stock-’
holder represent loans or taxable distributions depends on all
the facts and circumstances surrounding the transactions between
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the sharehol der and the corporation..  (Harry F. Wiese,

39 B,T.A, 701, afftd, 93 F.2d 921, cert. denied, 304 U.S.

562 [82 L. Ed. 1529}, reh. denied, 30% U.S. 589 [82 L. Ed.
154975 Elliott J. Roschuni, 29 7.8, 1193, affid, 271 F.2d

267, cert. denl ed, 362 U.S. 988 [4 L. Ed. 24 1021%‘.) A
determnation that the wthdrawal constitutes a 1oan dePends
upon the existence of an intent at the time the w thdrawa

was nade that it should be paid back, (Atlanta Biltnore

Hotel Corp., T.C. Meno., Sept. 19, 1963, afftd,349F.2d677;
Clark v. Commissioner, 266 F.2d 698.)

_ Special scrutiny is given where the withdrawer is

In substantial control of the corporation (Elliott J. Roschuni,
supra; ‘W T. Wlson, 10 T.C 251; Ben R Meyer, 45 B,T,A, 228),
and w thdrawal s under such circunstances are deenmed to be
dividend distributions unless the controlling stockhol der

can affirmatively establish their character as |loans,, (W 1,

‘W /lson, supra.) Furthermore, famly control of a corporation
Invites careful exam nation of transactions between sharehol ders
and the corporation. (Wlliam C, Baird, 25 T.C 387; Ben E.
Meyer, supra,)

The record in the instant case reveals a steady
pattern of w thdrawal s by appellant fromthe corporation
which he and his famly owned. Appellantis withdrawals were
entirely for his personal use and there was no apparent ceiling
on the anount which he could wthdraw for such personal pur-posss.
No indicia of debt were ever executed by appellant and there
was no definite tine specified for his repayment of the with-
drawal s, In no instance did appellant pay any interest for his
use of the corporation's nobney. In addition the corporation
had not paid a formal dividend for a nunber of years, notwith-
standing the fact that in each of the years in question its
earned surplus exceeded $86, 000.

_ In support of his contention that the advances to
him from the corporation constituted |oans, appellant stresses
that such withdrawals were treated on the corporate books as
loans. That fact is not conclusive, however, since it is well
settled that book entries may not be used to conceal realities.
(William C Baird, supra, Ben R, Meyer, supra.) The treatment
given the transactions on the corporation?’s books is merely
one fact to be considered within the total factual picture.
Neither is it decisive of the existence of |oans that the wth-
drawal s by appellant and his two brothers from the corporation
were not 1n proportion to their stockholdings, or that the
brothers agreed to the larger wthdrawals made by appellant.
(Llnc%In tional Bank v. Burnet, 63 F.2d 131; | liam¢C, Beird.
supra
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In our opinion the repaynents nade by appel |l ant
are not persuasive that the advances constituted | oans., when
the fact of repaynent is viewed wth all other facts and
circunmstances.  Appel | ant was under no |egal obligation to
repay the amounts which he withdrew from the corporation
In addition, despite the repaynents which he did nake there
was al ways a substantial increasing -balance Whi ch remai ned
unrepaid at the close of each taxable year.

Furthernmore it appears that appellant?s primar
source of income during the years in question was his salary
as president of the corporation, which was approximately
$12,000 per year. In each of the years 1960, 1961, and 1963
his wthdrawal s exceeded $30,000," Under those circumstances
it is difficult to believe that at the time the wthdrawals
were made either appellant or the other stockhol ders of the
corporation entertained any bona fide belief or intent that
those anounts woul d actually be repaid in full to the .
cor porati on.

Appel | ant pl aces considerable reliance on a recent

vaennran1$n1de0|%ugn of thﬁ United States T&é Cﬁurh (Theodore 0.
nt wor t T.C. no., 'Ju 14, 1966), In ich the court

determned that net mnthdrgQ@Is o;’co?porate funds by a
cpiForation?s presi dent were intended as |oans and therefore
did not constitute taxable distributions to him That case
is factual 'y distinguishable fromthe instant case on severa
grounds, In Wentworth, (1) the taXﬁayer was not a controlling
sharehol der; (2) The taxpayer had the apparent ability to repay
the advances from other income; and (3) dividends were declared
and paid by the cor?oration-during the 'years in question. In
view of these factual distinctions, and the nunmerous cases in
which, on conparable facts, the opposite conclusion has been
reached, we do not consider the Wentworth case controlling here.

Upon review of all the facts it is our opinion that
appel lant's net withdrawals fromthe corporation in the instant
case were in the nature of dividend distributions rather than
bona fide |oans fromthe corporation. Respondent!s determ na-
tion on that question nust therefore be sustained.

Pursuant to the views expressed in the opinion of
qu boar? on file in this proceeding, and good cause appearing
i erefor,
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- I T 1"S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 18595 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of Albert R
and Bel | e Bercovich agai nst proposed assessments of additional
personal incone tax in the amounts of §$373.54, $926. 09, $310. 54,
$996.02, and $121.91 for the years 1960, 1961, 1962, 1963, and
1964, respectively, be and the same is hereby sustained. '

Done at Sacramento , California, this 25th day of
March , 1968, by the State Board of Equalization:

/((/ ( / oy y Chai rman
/\' / FERTY £, Menber
\%ﬁ:ﬁ-‘"y/{/h /(/} _,.ﬂ\é{-y‘.«ng:,/,{,/ , Member

| // ,  Menber
,  Menber

ATTEST: y Secretary
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