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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE ' STATE OF CALI FORNI A

In the Matter of the Appeal of )

LEMBURG ENTERPRI SES, INC, g

Appear ances:

For Appellant: Stephen J. Schwartz
Attorney at Law

For Respondent: Peter 8, Pierson
Tax Counsel
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This appeal is nmade pursuant to section 25667of
the Revenue and Taxation Code fromthe action of the Franchise
Tax Board on the protest of Lenmburg Enterprises, Inc., agalnst
proposed assessments of additional franchise tax in the amounts
of $2,508.59, $2,508 g% and $842.35 for the taxable years
ended Novenber 30, 1962, 1963, and 1964, respectively;

The issues presented are whether paynent, of certain
advances, Constituted I ncone rather than |loans and, if incone,
whether It was constructively received prior to actual receipt.

August Lenburg, a rice grower, signed a contract on
March 27, 1952, with the Rice Growers Association of California
desi gnated as the buyer, providing that "the buyer purchases
and the grower sells and agrees to deliver to the buyer upon
harvestinﬁ all the rice produced by or for him" and "the buyer
shal | make advances to the grower upon delivery." The bal ance
of the money due Lenmburg was payabl e when RGA Tesol d the rice;
%gcﬁlaA could not resell the rice, the advances woul d be paid

Not wi t hst andi ng the contractual provisions cal | ing
for progress payments or advances Lenburg regularly requested
that the advance paynents be deferred beyond the tine of rice
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delivery. Such deferrals were advantageous to RGA since it
normal Iy had to borrow noney when neking advances upon delivery
of the rice. RGA therefore followed the established policy of
temporarily deferring paynent when requested to do so b%/ a
?romer: aynment was never deferred beyond January 15 of the

ol | owi ng year,

Appel I ant was incorporated on April 11, 1962, by
"Lemburg to pursue the farm ng operations previously conducted
as a sole proprietorship, The corPoration like its predecessor
was a cash basis taxpayer and adopted a fiscal year ending
Novenber :

_ ~ On Novenber 16, 1962, appellant delivered the bul k
of its first rice crop to the Red Top Rice Drier, an authorized
war ehouse for RGA. A check for $4+,576.61 was received by
appel I ant on November 8, 1962, and It was returned inmrediately
to RGA with the witten instruction: "Please do not send us
any nmore checks until we notify you to do so." Paynent to
appel I ant based upon $1.25 per 100 pounds of rice was not nade
until after the income Vear ended Novenber 30, 1962. On
January 31, 1963, appellant entered into a 15-year contract
with RGA. This marketing agreenent was substantially similar
.to the 1952 contract between Lenburg and RGA.

_ Prior to the rice harvest in 1963 appellant again
advised rea that it wanted a deferral of the advance paynents,
As a result, paynent to appellant based upon $1.75 per 100
pounds of rice was nade on December 3, 1963.

Appel | ant reported the advances as incone in the
year paynent was actually received. Respondent disallowed
this nethod of reporting and included the advances received
as income in the year rice-delivery was made.

ABEgIIant contends that the advances were nerely
| oans from . It further contends that, even if there
existed a relationship of buyer and seller, no incone was
Eecg&xed by appellant until the advances were actually paid
y .

Respondent contends that the relationship between
appel l ant and RGA was one of seller and buyer. |t also con-
tends.that the advances were constructively received on the
basi s ther were unqualifiedly and without substantial limta-
tion available to appellant when the rice was delivered.

Section 1 of the narketlngRE%reenent cont enpl at es
a sale of the rice by the grower to when it provides that
"the Buyer purchases ‘and the Gower sells and agrees to deliver
to the Buyer upon harvesting all the rice produced by or for
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him . .." (Qlson v. Bioladdyp, Raisin. Gowers. Ass )
Cal . 2d 664 [20% P.2d 10};0)‘%h1‘$—60nt1—m§r-—§‘*@%5 3%mo
the express contractual provisions and the abgente®of any

evidence to the contrary. Thus the advances constituted
i ncome from a sal e,

The nmore difficult question to be decided is whether
appel | ant constructlveldy received the income during the fiscal
year Whetn th ri Céa_ was delivered. The legal i Sssue does not
appear to be in dispute. |n Qiver v, UnLted States. 19
F. Supp. 930, afederal distrTct _court ~considered the sagr%e
question and outlined the applicable |aw as fol | ows:

When the item of income in question
consists of the proceeds of a sale by
the taxpayer of merchandise or other
property, including agricultural commodi-
ties, and where the sale is completed In
a given year and the taxpayer at the time
acquires an unconditioned vested right to
receive the proceeds of the sale, and the
buyer is ready, willing, and able to make
payment, the taxpayer cannot avoid treating
the proceeds as income for that year b%/
voluntarily decl i ning to accept paynen
during that year, or by requesting the
purchaser not to pay himuntil a later
year, orevenby voluntarjly putting him
sel f under sonme legal disability or restric-
tion with respect to Pagmant. In such
circumstances, he will be deemed in con-
structive receipt of the incone notwth-
standing his refusal to accept payment or.
his sel f -1 nposed restraints on paynent.
WIllianms v, United States, & GL., 219
F.2d 523; Hineman v. Brodrick, D.C.Kan.,
99 F. Supp. 582.

On the other hand, it must be recognized
. that a taxpayer has a perfect legal right to
stipulate that he is not to be paid until
sonme subsequent year, or thatthe paynents
are to be spread out over a nunber of vyears,
Where suchastipulation is entered into
bet ween buyer and seller prior to the time
when the seller has acquired an absolute and
unconditional right to receive paynment, and
where the stipulation anounts to a binding
contract between the parties so that the
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buyer has a legal right to refuse
paynent except in accordance with

the ternms of the agreenent, then the
doctrine of constructive receipt does
not apply, and the taxpayer is not
required to report the incone until
the same actually is received by him
d enn v, Penn, Gr., 250 F.2d 507;
Kasper v. Banek, 8 G, 214 F.2d 125;
Weathers, 12 T.CM 31k,

/

*What we have then is the factual question of
whet her appel lant and RGA entered into binding agreements
for deferring payment of the advances with respect to the
1962 and 1963 rice crops. The burden of proving that
apPeIIant and RGA entered into binding contracts which
called for the deferral of advance paynents was upon

appel | ant. (Wl ch v, Helvering, 290 u.s. 111 [78 L, Ed.

2125; Kasper v. Banek, 21k F,2d.1.25,Todd v. McColgan,
89 Cal . fop. 2d 509 [201 P.2d 41lt}.) ---

It would be nothing unusual for the parties to
make such an agreement as it was nutual |y advantageous ani
it could have been done with little or no fornmality. The
evidence presented, however, does not establish that
appel l ant and RCA ever entered into a binding agreenent

Ich called for the deferral of payment.

RGAts practice of deferring paynent upon the
request of a nenber; Lemburgts regular requestfor such a
deferral; appellant!s continuation of this practice; and
the fact that the parties were free to contract or to
modi fy their contractual relationship, are all equally
consistent with the conclusion that there was no binding
modi fication of the basic nmarketing agreenent with respect
to the deferral of paynent, and, instead, that RGA nerely
fol | owed appellantts instructions in regard to the tine /4//
for payment. _

_ ~ Under the circunstances, we have no basis for
di sturbing respondentts action in this matter.

Pursuant to the Vi ews expressed in the opinion of
tpﬁ bo?rd on file in this proceeding, and good cause appearing
" therefor,
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| T | S HEREBY ORDERED, ADJUDGED AND DECREED, pur suant
to section 25667 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of Lemburg
Enterprises, I nc., against proposed assessments of additional
franchise tax in the amounts of $2,508.59, $2,508.59, and
$342.35 for the taxable years ended ’Novenber 30 1962, 1963,
and 1964, respectively, be and the sane is hereby sustai ned.

- Done at Sacramento , California, this 8th day
of January y 1968, by the Htate Boar/af Equalization,

— _
@/ CT/«. ) Chai_rman'
/\‘u i , Member
E}K"F% ! Cﬂ /{Z‘ Tt /C//t;/; Member

<i?/é)/’ ///7//‘11//~ :  ,-Member

[

ATTEST %//(’““0” - ____, Secretary
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s Member
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