
C o u r t  c o n s i d e r e d  t h e  e v i d e n c e  c o n t a i n e d  i n  t h e

r e c o r d ,  i n c l u d i n g  t h e  l e a s e  a g r e e m e n t  i t s e l f ,  a n d  d e t e r m i n e d

t h a t  t h a t  a g r e e m e n t  w a s  a  l e a s e , fn  substance as well as in
form. (Estate of Adam Holzt:arth,  supra,  T,C,  Memo,, Nov. 22,
1965.)  In  reaXZii'- t?ZXZF%%?l~ion  the court reasoned that
since the rental payments due under the lease agreement were
not shown to be in excess of the property's fair rental value,
It could not be said that merely by paying rent the lessee was
acquiring anything other than the mere use of the property.
The court also noted that after 25 years of making rental
payments Lindsay would still have to pay the very substantial
sum of $55,000 in order to become the owner off the property.

The Tax Court next considered the nature of the
$25,000 payment which Lindsay made to Adam and Mary Holzwarbh
upon execution of the lease,
the terms of the lease,

The court conceded that, under
the Nolzwarths  did not know in 1960

whether the payment would be applied ultimately (1) for rent,
or (2) as part of the purchase.price, It observed, however,
that they had full use of the $25,000 upon receipt, and there
was no provision in the lease for return of that money to
Lindsay, whether or not he exercised the option to purchase
the property. The court concluded that the $25,000 payment
to the Kolzwarths  was made primarily as consideration for
enterjng  the lease and therefore constituted ordinary  income
to them in 1960,

The Tax Court disposed of appellantsq  alternative
argument3 as follows:

PetitionersD  alternate contentions
that the payment constituted (1) a
right to a condemnation award "in-effect"
for the house or the alley, (2) a loan,
or (3) part of a nontaxable exchange are
without basis in  law and are contrary to
the .facts, and do not merit aw discussion
herein.
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Faced v!it.tl this
that; (1) '-11

~CIVCT~S~ decrlsioil app~"ll.~:nts  C.OII~CII~.
b e UnJ.t;ed  stat;es Tax Court's decision was incorrect,

and (2) it is not controlling hel>e since the Idinth Circui.t
Court of Appeals has reached the opposite conclusion and its
ViCW should repr?~~t,._nt the governing law where a California
taxpayer is concerned. In support of this latter argument
appellants rely primarily on Oesterreich v. Commissj_oner
(9 Ciro 1955) 226 F.2d 798, -2

The issue before the Tax Court in Estate of Adam
Holzwarth, supra, T.C. Memo.> Nov, 22, 1965,XrR<%Ti<Zi
St%-one raised by this appeal, In view of that fact
the disposition of the case at the federal level is highly
persuasive of the result that should be reached here. (Appeal.
of Reginald G.p.- and Mary Louise Hearn--._).-_I~ _*--.-.---w--_~ Cal, St, Bd. of Eq=l=:-;P
May 10, lgb7T-Appellants make substantially the same argwnents
here that they made unsuccessfully before the Tax Court, No
evidence has been prenented to us which was not consj,dered by
that tribunal, The case of Ocsterreich  v. Comctissionor, supra,
was also brought to the attemFf=e Ta?~~i~~-%-rid?as held
to be distingu1shnble  on its facts. That case involved a long
term lease with a nominal sum payable for the exercise of an
option to purchase. Tile. oti-ei* cag;8s a 1. ,;1 I-.-,CiLGU vy 3-n-l 1 c-n+-._~~&.i-~&Au.‘~“” ..__ --.-_.._
similarly involved distinct fact situations,

With regard to appellants* contention that the
$25,000 received by Mr. and Mrs, Holzwarth in 1960 constituted
the purchase price of an option, the very terms of the agree-
ment negate that conclusion., In the agreement the $25,000 is
stated to be consideration for entering the lease. The Tax
Court affirmed that characterization, Since there is no
evidence to support appellants' contention, we must reject it.

Upon rcvZew of the entire record we find nothing
which would justify our reaching a different conclusion
than that of the United States Tax Court in this
Respondent's action must therefore be sustained,

O R D E R---ti-
Pursuant to the views expressed in the

matter.

opinion of
the board on file in this proceeding, and good cause appearing
therefor,
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-- _-._,

‘0 IT IS IiUXliy ORCZ~D, ADJi_K?~ED AND  I.X_l:C~;:I:D pursuant
to section -1.3535 of the Revenue and Taxation Code that tht>
action of the Pranchi.se Tax Bol~~‘d on the p~~otest; tf the Estate
of Adam Holzw~~-~th, Deceased, and Nary Holzwr‘mth against a
proposed assessment of additional personal incOil tax in the
amount of $451.60 f'o~ the year 1960 be and the same is hereby
sustained,

Done at Sacramento, California, this 12th
December , 1967, by the State Board of Equalizationi.

day of

0

/ Member,_-. -S-.-W’
I ,‘i. ., ! ;I .

ATTEST: ; ;; ,/ ‘:::* r_, _ ~ ;, ..,.,, *
Acting

, SecretWy
..~
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